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Steve Easton is a trial lawyer and award- winning teacher 
who has excelled at trial and in both law school and CLE 
classrooms. His energy and focused approach flawlessly 
translate into practical and entertaining CLE presentations. 
 
He served as the U.S. Attorney for the District of North Dakota 
and has tried cases in civil and criminal courts involving 
diverse issues like accident reconstruction, murder, blood and 
DNA testing, injury causation, money laundering, polygraph 
testing, hypnosis, psychological injuries, product design and 
even cattle hauling and rodeo. Easton served for 4 years as 

the dean of the University of Wyoming College of Law, where he remains a 
professor. Previously, he served as a professor of law at the University of Missouri—
Columbia School of Law. Prior to that, he was a partner in the firm of Pearce & 
Durick, where he concentrated on product liability and insurance defense. 

 
Easton was the recipient of the Richard S. Jacobson Award for Excellence in 

Teaching Trial Advocacy from the Pound Civil Justice Institute, and the Warren E. 
Burger Prize for scholarship concerning legal excellence, civility, ethics and 
professionalism from the American Inns of Court. 

 
He is the author of three essential guidebooks for attorneys, Attacking 

Adverse Experts (ABA), How to Win Jury Trials: Building Credibility with Judges and 
Jurors (ALI CLE), and Problems, Cases & Materials in Professional Responsibility 
(Thomson-West). He has also been published in both the legal and popular press, 
including The Federal Lawyer; The Practical Litigator; For the Defense: The 
Magazine for Defense, Insurance and Corporate Counsel; Stanford Law Review; 
The Wall Street Journal; and USA Today. 

 
Easton received his B.A. from Dickinson State University and his J.D. from 

Stanford Law School. 
 

Curriculum 
Direct Examination Skills Camp (3 hours) 
Dynamite Use of Expert Witnesses (3 hours) 
Revisiting Younger’s 10 Commandments: An Update of Irving Younger’s 
Classic Rules for Cross-Examination (6 hours) 
Evidence for Trial Lawyers: An Update of Irving Younger’s Classic 
Presentation (6 hours) 
The Crash Course in Cross (3 hours) 
The Ethical Advocate: Understanding and Using the Rules to Thrive in Your 
Practice (2 hours) 
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If You Succeed, Will the Jurors Assume that  
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Can You Forego an Objection and Solve Any Problems Later? 

If You Succeed with Your Objection, Will Your Opponent  
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Have You Been Objecting Too Often? 

Do Your Clients Want You To Object? 

Are the Jurors Paying Attention? 

Do the Jurors Want You To Object? 

Do You Have To Object? 
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WITH JUDGES AND JURORS

Developed and Presented by: 

Stephen D. Easton

College of Law

University of Wyoming

THINKING LIKE A JUROR
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FIRST IMPRESSIONS 
You only get one chance

VOIR DIRE

Voire Dire: 
The process by which lawyers 
question and weed out 
prospective jurors suspected of 
impartiality.

D. Robert White
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IDENTIFY YOUR GOALS
“Picking” the best set of jurors for 

your case.
Developing a relationship with each 

potential juror. 
Starting to convince the potential 

jurors of the justice of your position. 

VOIR DIRE

“CAN WE TALK?”
Talk to each juror individually.
Give the juror 100% of your attention.
Be interested!
Use affirming phrases:

That is very interesting.
I’m glad you brought that up.
That is a very good point. 

Use their names, with Mr.|Ms.|Miss|Mrs., etc.
Let them avoid embarrassing questions. 

VOIR DIRE
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LISTEN TO WHAT THEY ARE 
REALLY TELLING YOU
Don’t overemphasize demographics.
Determine whether they are logic driven or 

emotion driven:
“I think…”
“I believe…”
“I feel…”

Ask about scientific principles.
Talk about fairness.
Have your note taker record their exact words.

VOIR DIRE

GET THE “BIG PROMISE” 
FROM EACH POTENTIAL 
JUROR

VOIR DIRE
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REMEMBER THAT YOU 
DO NOT “PICK” A JURY
Don’t spend too much time with “good” 

jurors.
Use your first peremptory challenges on 

jurors your opponent will never strike.
Be ready to exercise your peremptory 

challenge quickly. 
Consider whether the replacement is likely 

to be worse. 

VOIR DIRE

BUILDING YOUR 
RELATIONSHIPS WITH 
JURORS DURING TRIAL
AND MOTIVATING THEM 
TO RETURN A VERDICT 
IN YOUR FAVOR

9
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I believe that a jury is always the best and 
fittest tribunal to find the facts of the case ….
The facts to be found in a trial in the courts 
are generally the facts of common life. 
The deductions and conclusions to be drawn 
from these facts, in nine cases out of ten, are 
the deductions and conclusions of ordinary 
human experience. 
These do not so much require learning and 
logic as practical common sense, knowledge 
of human nature as seen in men and not in 
books, and intuitive perception of right and 
wrong ….      

Charles S. May

BUILDING
RELATIONSHIPS DURING TRIAL

Trust jurors to reach some 
conclusions on their own. 

Listen to your shadow juror. 

Use fear to motivate jurors.

BUILDING
RELATIONSHIPS DURING TRIAL
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COMMON RELATIONSHIP 
DESTROYING MISTAKES

DECEIVING JURORS
There is a vague popular belief that 

lawyers are necessarily dishonest ….
Let no young man choosing the law for a 

calling for a moment yield to the popular 
belief
--resolve to be honest at all events; 
and if in your own judgment you cannot 

be an honest lawyer, resolve to be 
honest without being a lawyer.      

Abraham Lincoln 

RELATIONSHIP
DESTROYERS

13
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HOGGING THE 
SPOTLIGHT
I don’t know of any other industry, 

except the movie business, that has 
so many starts. 

Every lawyer think he’s special.
Peter Morrison

RELATIONSHIP
DESTROYERS

PLAYING THE PIT BULL 
ON FACT WITNESS 
CROSS-EXAMINATION

More cross-examinations are 
suicidal than homicidal.

Emory Buckner

RELATIONSHIP
DESTROYERS
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FAILING TO CONSIDER 
ALL OPTIONS FOR FACT 
WITNESS CROSS
Establish the facts you need.
“No questions, Your Honor.”
Attack!

It is fatal to enter a war without the will 
to win it.      

General Douglas MacArthur

RELATIONSHIP
DESTROYERS

OTHER RELATIONSHIP-
DESTROYING MISTAKES
Losing perspective
Whining
Losing your cool
Dropping your poker face
Outlining the evidence in detail in 

opening
Wasting the jurors’ time
Letting your ego show

Lawyers like to throw around jargon and 
flowery language because it makes them feel 
self-important and prestigious.   

George Hathaway
RELATIONSHIP
DESTROYERS
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THE TRUTH, 
THE WHOLE 
TRUTH AND 
NOTHING BUT 
THE TRUTH 

What percentage of potential jurors 
believe it is “very unlikely” that an 

attorney will lie?
Inside Litigation: December 1991 (Metricus, Inc.)

10%

90%

Very Unlikely Other Opinions

Honesty
Jurors' Opinions on Lawyers'

19

20
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What percentage of potential jurors 
believe it is “likely”

that an attorney will lie?
Inside Litigation: December 1991 (Metricus, Inc.)

Jurors' Opinions on Lawyers'
Honesty

Very Unlikely Likely
Other Opinions

10%
62%

28%

ALWAYS Tell the Truth

Alan Dershowitz

Any profession that 
suffers from so foul a 

reputation must, in some 
way, provoke it.

21

22

Program Slides

85



Be Yourself

“A unique and stirring plea, counselor.”

“Ya Gotta Believe”

Ralph Waldo Emerson

I have heard an experienced counselor 
say that he never feared the effect upon 
a jury of a lawyer who does not believe 
in his heart that his client ought to have 
a verdict.  If he does not believe it, his 
unbelief will appear to the jury, despite 
all his protestations, and will become 
their unbelief.

23
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Do Not Stretch Your 
Case Beyond the Facts

Admit the 
Weaknesses
in Your Case

25
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Fight Battles You Can Win

Gen. George 
Armstrong 
Custer:
History’s best 
example of a person 
who took on a battle 
he could not win.

27
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Do Not Argue in the Alternative

29
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Do Not
Hide Facts 
from the 

Jury

Your opponent just asked a question.  Should you object?

1. Is there a valid basis for objecting (and can you state it 
right now)?

2. What are your chances of succeeding?
3. What is the answer going to be?
4. What are you trying to accomplish with your objection?
5. Will the jurors resent you for objecting?
6. If you succeed, will the jurors assume that the evidence 

would have been even worse than it was?
7. Can you forego an objection and solve any problems 

later?
8. If you succeed with your objection, will your opponent 

be able to get the evidence in with a different question?
9. Is your opponent actually helping you with her question?
10. Have you been objecting too often?  Too little?
11. Do your clients want you to object?
12. Do the jurors want you to object?
13. Are the jurors paying attention?
14. Do you have to object?

31
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Real Time
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Be 
Likeable

Prepare, 
Prepare, 
Prepare

37
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Be Organized
(or at Least 

Look 
Organized)

Instruct Every Witness
To Tell the Truth

39
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Assess Risks Carefully

41
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PLAY BY THE RULES

ETHICAL CONSIDERATIONS

Model Rule 3.3:  Candor 
Toward the Tribunal

(a) A lawyer shall not knowingly:

(1) make a false statement of fact or law
to a tribunal

 or fail to correct a false statement of
material fact or law previously made
to the tribunal by the lawyer ....

43

44
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Model Rule 1.0: Terminology

(m) "Tribunal" denotes a court,
 an arbitrator in a binding arbitration proceeding
 or a legislative body, administrative agency or

other body acting in an adjudicative capacity.
A legislative body, administrative agency or other

body acts in an adjudicative capacity when a
neutral official, after the presentation of evidence
or legal argument by a party or parties, will
render a binding legal judgment directly affecting
a party’s interests in a particular matter.

Model Rule 3.3:  Candor 
Toward the Tribunal

(a) A lawyer shall not knowingly: …
 (3) offer evidence that the lawyer knows to be false.
If a lawyer, the lawyer’s client, or a witness called by

the lawyer, has offered material evidence and the
lawyer comes to know of its falsity,

 the lawyer shall take reasonable remedial measures,
including, if necessary, disclosure to the tribunal.

A lawyer may refuse to offer evidence, other than the
testimony of a defendant in a criminal matter, that
the lawyer reasonably believes is false.

45
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Model Rule 3.3:  Candor 
Toward the Tribunal

(b) A lawyer who represents a client in
an adjudicative proceeding and who
knows

 that a person intends to engage, is
engaging or has engaged

 in criminal or fraudulent conduct
related to the proceeding

 shall take reasonable remedial
measures, including, if necessary,
disclosure to the tribunal.

Model Rule 1.0: Terminology

(f) "Knowingly," "known," or "knows"
denotes actual knowledge of the fact
in question.

A person’s knowledge may be
inferred from circumstances.

47
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Model Rule 3.3:  Candor 
Toward the Tribunal

(c) The duties stated in paragraphs (a)
and (b) continue to the conclusion of
the proceeding,

and apply even if compliance requires
disclosure of information otherwise
protected by Rule 1.6.

Model Rule 3.4:  Fairness to 
Opposing Party and Counsel

A lawyer shall not:
(a) unlawfully obstruct another party’s access

to evidence or unlawfully alter, destroy or
conceal a document or other material
having potential evidentiary value.

 A lawyer shall not counsel or assist another
person to do any such act;

(b) falsify evidence, counsel or assist a
witness to testify falsely, or offer an
inducement to a witness that is prohibited
by law ....

49

50

Program Slides

99



Model Rule 4.2:  Communication 
with Person Represented by Counsel

In representing a client, a lawyer shall not
communicate

 about the subject of the representation
 with a person the lawyer knows to be

represented by another lawyer in the
matter,

 unless the lawyer has the consent of the
other lawyer

 or is authorized to do so by law or a court
order.

Model Rule 3.4:  Fairness to 
Opposing Party and Counsel

A lawyer shall not: . . .

(f) request a person other than a client to
refrain from voluntarily giving relevant
information to another party unless:

 (1) the person is a relative or an employee
or other agent of a client; and

 (2) the lawyer reasonably believes that
the person’s interests will not be
adversely affected by refraining from
giving such information.

51
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Model Rule 4.1: Truthfulness 
in Statements to Others

In the course of representing a client a lawyer
shall not knowingly:

(a) make a false statement of material fact or
law to a third person; or

(b) fail to disclose a material fact to a third
person

 when disclosure is necessary to avoid
assisting a criminal or fraudulent act by a
client,

 unless disclosure is prohibited by Rule 1.6.

Dress 
Appropriately

53
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Show and Tell

Develop a 
Sense of 

the Crowd

55
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Hire Experts with Integrity

Avoid 
Making

Unsupported 
Allegations

57
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Do Not Over 
Promise

in Opening 
Statement

Avoid 
Sending the 

Wrong 
Signals “Off 
the Record”

59
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Forget 
About 
False 

Flattery

Do Not
Hide the 
Ball on 

Discovery

61
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Be Proud of Your Client

Melvin Belli

There is never a deed so foul 
that something couldn’t be 
said for the guy; that’s why 

there are lawyers.

Be Careful 
in Closing

63
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Rule 1: Never lie to a 
judge.

CREDIBILITY 
AND JUDGES

65

66
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Rule 2: Appeal to the 
judge’s sense of fairness. 

CREDIBILITY 
AND JUDGES

Rule 3: Convince the judge 
that a ruling in your favor 
decreases the risk of 
reversal. 

CREDIBILITY 
AND JUDGES

67
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Rule 4: Learn the judge’s 
quirks, and adapt to them. 

CREDIBILITY 
AND JUDGES

Rule 5: Ally yourself with the 
judge (in the jury’s mind).
Courtrooms contain every symbol of 

authority that a set designer could 
imagine. 

Everyone stands up when you come in. 
You wear a costume identifying you as, 

if not quite divine, something special.   
Judge Irving R. Kaufman

CREDIBILITY 
AND JUDGES

69
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Rule 6: Remember to pick 
your battles (with the 
judge) carefully. 

CREDIBILITY 
AND JUDGES

Rule 7: Give the judge the 
chance to split the baby, 
and still give you what you 
need. 

CREDIBILITY 
AND JUDGES

71
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Rule 8: Listen carefully to 
the judge’s ruling, and 
follow them meticulously. 

CREDIBILITY 
AND JUDGES

Rule 9: When you make a 
mistake, admit it. 
“How can you think and hit at the 

same time?”
Yogi Berra

CREDIBILITY 
AND JUDGES
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Rule 10: Avoid petty fights 
with opposing counsel. 

CREDIBILITY 
AND JUDGES

Rule 11: Do not assume 
the judge is an expert in 
evidence law. 
“It has been said that a judge is a 

member of the Bar who once knew a 
governor.”
Pennsylvania Supreme Court Justice 

Curtis Boc

CREDIBILITY 
AND JUDGES
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Rule 12: Do not talk the 
judge out of a mistake 
that could help you. 

CREDIBILITY 
AND JUDGES

THE REAL WORLD 
RULES OF EVIDENCE

“I’ll have you understand I am 
running this court, and the law 
hasn’t got a damn thing to do with 
it.” 
An Experienced Judge to a Young Attorney 

(as quoted by Senator Samuel Ervin)
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Rule 1: Hearsay is usually 
admitted. 

REAL WORLD RULES

Rule 803.  Exceptions to the Rule Against Hearsay —
Regardless of Whether the Declarant Is Available as a 
Witness (F.R. Evid.)

The following are not excluded by the rule 
against hearsay, regardless of whether the 
declarant is available as a witness:

(2) Excited Utterance. 
A statement relating to a startling event or 
condition, 
made while the declarant was under the 

stress of excitement that it caused.
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The following are not excluded by the rule 
against hearsay, regardless of whether 
the declarant is available as a witness:

(2) Excited Utterance. 
A statement relating to a startling event or 
condition, 
made while the declarant was under the 

stress of excitement that it caused.

Rule 803.  Exceptions to the Rule Against Hearsay —
Regardless of Whether the Declarant Is Available as a 
Witness (F.R. Evid.)

The following are not excluded by the rule against 
hearsay, regardless of whether the declarant is 
available as a witness:

(3) Then-Existing Mental, Emotional, or Physical 
Condition. 
A statement of the declarant’s then-existing state of 
mind (such as motive, intent, or plan) 
 or emotional, sensory, or physical condition (such 

as mental feeling, pain, or bodily health), 
 but not including a statement of memory or belief 
to prove the fact remembered or believed unless it 
relates to the validity or terms of the declarant’s will.

Rule 803.  Exceptions to the Rule Against Hearsay —
Regardless of Whether the Declarant Is Available as a 
Witness (F.R. Evid.)
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The following are not excluded by the rule 
against hearsay, regardless of whether the 
declarant is available as a witness:

(4) Statement Made for Medical Diagnosis or 
Treatment. 
A statement that:
 (A) is made for — and is reasonably pertinent 

to — medical diagnosis or treatment; and
 (B) describes medical history; past or present 

symptoms or sensations; their inception; or 
their general cause.

Rule 803.  Exceptions to the Rule Against Hearsay —
Regardless of Whether the Declarant Is Available as a 
Witness (F.R. Evid.)

The following are not excluded by the rule against 
hearsay, regardless of whether the declarant is 
available as a witness:

(5) Recorded Recollection.
A record that:
 (A) is on a matter the witness once knew about but 

now cannot recall well enough to testify fully and 
accurately;

 (B) was made or adopted by the witness when the 
matter was fresh in the witness’s memory; and

 (C) accurately reflects the witness’s knowledge.
If admitted, the record may be read into evidence but 
may be received as an exhibit only if offered by an 
adverse party.

Rule 803.  Exceptions to the Rule Against Hearsay —
Regardless of Whether the Declarant Is Available as a 
Witness (F.R. Evid.)
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The following are not excluded by the rule against hearsay, 
regardless of whether the declarant is available as a witness:

(6) Records of a Regularly Conducted Activity.  A record of an act, 
event, condition, opinion, or diagnosis if:
(A) the record was made at or near the time by — or from 
information transmitted by — someone with knowledge; 
(B) the record was kept in the course of a regularly conducted 
activity of a business, organization, occupation, or calling, 
whether or not for profit;
(C) making the record was a regular practice of that activity; 
(D) all these conditions are shown by the testimony of the 
custodian or another qualified witness, or by a certification that 
complies with Rule 902(11) or (12) or with a statute permitting 
certification; and
(E) neither the source of information nor the method or 
circumstances of preparation indicate a lack of trustworthiness.

Rule 803.  Exceptions to the Rule Against Hearsay —
Regardless of Whether the Declarant Is Available as a 
Witness (F.R. Evid.)

The following are not excluded by the rule against hearsay, 
regardless of whether the declarant is available as a 
witness:

(8) Public Records. A record or statement of a public office 
if:

(A) it sets out:
 (i) the office’s activities;
 (ii) a matter observed while under a legal duty to report, 

but not including, in a criminal case, a matter observed 
by law-enforcement personnel; or

 (iii) in a civil case or against the government in a 
criminal case, factual findings from a legally authorized 
investigation; and

(B) neither the source of information nor other 
circumstances indicate a lack of trustworthiness.

Rule 803.  Exceptions to the Rule Against Hearsay —
Regardless of Whether the Declarant Is Available as a 
Witness (F.R. Evid.)
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The following are not excluded by the rule 
against hearsay, regardless of whether 
the declarant is available as a witness:

(9) Public Records of Vital Statistics. 
A record of 
a birth, 
death, 
or marriage, 
if reported to a public office in accordance 
with a legal duty.

Rule 803.  Exceptions to the Rule Against Hearsay —
Regardless of Whether the Declarant Is Available as a 
Witness (F.R. Evid.)

The following are not excluded by the rule 
against hearsay, regardless of whether the 
declarant is available as a witness:

(13) Family Records.
A statement of fact about personal or family 
history contained in a family record, 
such as a Bible, genealogy, chart, 

engraving on a ring, inscription on a 
portrait, or engraving on an urn or burial 
marker.

Rule 803.  Exceptions to the Rule Against Hearsay —
Regardless of Whether the Declarant Is Available as a 
Witness (F.R. Evid.)
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The following are not excluded by the rule 
against hearsay, regardless of whether the 
declarant is available as a witness:

(16) Statements in Ancient Documents. 
A statement in a document that is at least 20 
years old 
and whose authenticity is established.

Rule 803.  Exceptions to the Rule Against Hearsay —
Regardless of Whether the Declarant Is Available as a 
Witness (F.R. Evid.)

Rule 804. Exceptions to the Rule Against Hearsay —
When the Declarant Is Unavailable as a Witness (F.R. 
Evid.)

(b) The Exceptions. The following are not 
excluded by the rule against hearsay if the 
declarant is unavailable as a witness:
(1) Former Testimony.  Testimony that:
 (A) was given as a witness at a trial, hearing, 

or lawful deposition, whether given during the 
current proceeding or a different one; and

 (B) is now offered against a party who had —
or, in a civil case, whose predecessor in 
interest had — an opportunity and similar 
motive to develop it by direct, cross-, or 
redirect examination.
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(b) The Exceptions. The following are not 
excluded by the rule against hearsay if the 
declarant is unavailable as a witness:
(2) Statement Under the Belief of Imminent 
Death.
In a prosecution for homicide
or in a civil case, 
a statement that the declarant, 
while believing the declarant’s death to be 

imminent, 
made about its cause or circumstances.

Rule 804. Exceptions to the Rule Against Hearsay —
When the Declarant Is Unavailable as a Witness (F.R. 
Evid.)

(b) The Exceptions. The following are not excluded by the 
rule against hearsay if the declarant is unavailable as a 
witness:
(3) Statement Against Interest.  A statement that:
 (A) a reasonable person in the declarant’s position 

would have made only if the person believed it to be 
true because, when made, it was so contrary to the 
declarant’s proprietary or pecuniary interest or had so 
great a tendency to invalidate the declarant’s claim 
against someone else or to expose the declarant to civil 
or criminal liability; and

 (B) is supported by corroborating circumstances that 
clearly indicate its trustworthiness, if it is offered in a 
criminal case as one that tends to expose the declarant 
to criminal liability.

Rule 804. Exceptions to the Rule Against Hearsay —
When the Declarant Is Unavailable as a Witness (F.R. 
Evid.)
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Rule 801.  Definitions That Apply to This Article; 
Exclusions from Hearsay (F.R. Evid.)

(d) Statements That Are Not Hearsay. A 
statement that meets the following 
conditions is not hearsay:

(1) A Declarant-Witness’s Prior Statement.  
The declarant testifies and is subject to 
cross-examination about a prior statement, 
and the statement:
 (A) is inconsistent with the declarant’s 

testimony and was given under penalty of 
perjury at a trial, hearing, or other 
proceeding or in a deposition . . . .

(d) Statements That Are Not Hearsay. A 
statement that meets the following conditions 
is not hearsay:

(1) A Declarant-Witness’s Prior Statement.  The 
declarant testifies and is subject to cross-
examination about a prior statement, and the 
statement: . . . .
 (B) is consistent with the declarant’s testimony 

and is offered to rebut an express or implied 
charge that the declarant recently fabricated it 
or acted from a recent improper influence or 
motive in so testifying . . . .

Rule 801.  Definitions That Apply to This Article; 
Exclusions from Hearsay (F.R. Evid.)
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Rule 807. Residual Exception (F.R. Evid.)

(a) In General. Under the following circumstances, a 
hearsay statement is not excluded by the rule 
against hearsay even if the statement is not 
specifically covered by a hearsay exception in Rule 
803 or 804:

 (1) the statement has equivalent circumstantial 
guarantees of trustworthiness;

 (2) it is offered as evidence of a material fact;
 (3) it is more probative on the point for which it is 

offered than any other evidence that the proponent 
can obtain through reasonable efforts; and 

 (4) admitting it will best serve the purposes of 
these rules and the interests of justice.

Rule 807. Residual Exception (F.R. Evid.)

(b) Notice. 
The statement is admissible only if, 
 before the trial or hearing, 
 the proponent gives an adverse party reasonable 

notice of 
 the intent to offer the statement 
 and its particulars, including the declarant’s 

name and address, 
so that the party has a fair opportunity to meet it.
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Rule 801.  Definitions That Apply to This Article; 
Exclusions from Hearsay (F.R. Evid.)

(a) Statement.
“Statement” means a person’s 
oral assertion, 
written assertion, 
or nonverbal conduct, 
if the person intended it as an assertion.
(b) Declarant.  
“Declarant” means the person who made 

the  statement.

(c) Hearsay.
“Hearsay” means a statement that:
 (1) the declarant does not make while 

testifying at the current trial or hearing; and
 (2) a party offers in evidence to prove the 

truth of the matter asserted in the 
statement.

Rule 801.  Definitions That Apply to This Article; 
Exclusions from Hearsay (F.R. Evid.)
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Rule 1: Hearsay is usually 
admitted.
Rule 1(a): Jurors love it.

REAL WORLD RULES

Rule 2: Magic Words 
permit expert witnesses 
to say almost anything.

REAL WORLD RULES
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DAUBERT V. MERRELL DOW 
PHARMACEUTICALS, INC.

509 U.S. 579 (1993)

REAL WORLD RULES

Rule 702 (F.R. Evid.)
Testimony by Expert Witnesses A witness who is 

qualified as an expert by knowledge, skill, experience, 
training, or education may testify in the form of an 
opinion or otherwise if:

 (a) the expert’s scientific, technical, or other 
specialized knowledge will help the trier of fact to 
understand the evidence or to determine a fact in 
issue;

 (b) the testimony is based on sufficient facts or 
data;

 (c) the testimony is the product of reliable principles 
and methods; and

 (d) the expert has reliably applied the principles and 
methods to the facts of the case.
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Rule 3: Just about 
anything is admissible 
“for demonstrative 
purposes only.”

REAL WORLD RULES

Rule 4: You get only one 
bite at the apple. 

REAL WORLD RULES
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Rule 5: Witnesses are 
allowed to explain 
answers to yes-or-no 
questions on cross-
examination.

REAL WORLD RULES

Rule 6: Attorneys must 
show witnesses prior 
inconsistent statements.

REAL WORLD RULES
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Rule 613. Witness’s Prior Statement  
(F.R. Evid.)

(a) Showing or Disclosing the Statement 
During Examination.

When examining a witness about the 
witness’s prior statement, 
a party need not show it or disclose its 

contents to the witness.  
But the party must, on request, show it or 
disclose its contents to an adverse party’s 
attorney.

(b) Extrinsic Evidence of a Prior Inconsistent 
Statement.  Extrinsic evidence of a witness’s 
prior inconsistent statement is admissible 
only if 

 the witness is given an opportunity to explain 
or deny the statement 

and an adverse party is given an opportunity 
to examine the witness about it, or if justice 
so requires.  
This subdivision (b) does not apply to an 
opposing party’s statement under Rule 
801(d)(2).

Rule 613. Witness’s Prior Statement  
(F.R. Evid.)
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Rule 7: The personal 
knowledge requirement 
is often ignored.

REAL WORLD RULES

Rule 602 (F.R. Evid.)
Need for Personal Knowledge
A witness may testify to a matter only if 
evidence is introduced sufficient to support a 
finding 
 that the witness has personal knowledge of 

the matter.  
Evidence to prove personal knowledge may 
consist of the witness’s own testimony.  

109

110

Program Slides

129



Rule 8: Subsequent 
remedial measures are 
almost always admitted.

REAL WORLD RULES

Rule 407 (F.R. Evid.)
Subsequent Remedial Measures
When measures are taken that would have 
made an earlier injury or harm less likely to 
occur, 
evidence of the subsequent measures is not 
admissible to prove:
negligence;
culpable conduct;
a defect in a product or its design; or
a need for a warning or instruction.
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Rule 407 (F.R. Evid.)
Subsequent Remedial Measures
. . . .  But the court may admit this evidence 
for another purpose, such as 
 impeachment 
or — if disputed — proving 
ownership, 
control, 
or the feasibility of precautionary measures.

Rule 9: An attorney who 
opens the door cannot 
easily close it.

REAL WORLD RULES
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Rule 10: Anything goes on 
cross-examination.

REAL WORLD RULES

Rule 611.  Mode and Order of Examining Witnesses 
and Presenting Evidence (F.R. Evid.)

(b) Scope of Cross-Examination. 
Cross-examination should not go beyond 
 the subject matter of the direct examination 
and matters affecting the witness’s 

credibility.  
The court may allow inquiry into additional 
matters as if on direct examination.
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Rule 11: You can often 
get away with leading 
questions on direct, 
if you are foolish enough 
to ask them. 

REAL WORLD RULES

(c) Leading Questions. 
Leading questions should not be used on 
direct examination 
except as necessary to develop the 

witness’s testimony.  
Ordinarily, the court should allow leading 
questions:
 (1) on cross-examination; and
 (2) when a party calls a hostile witness, an 

adverse party, or a witness identified with 
an adverse party.

Rule 611.  Mode and Order of Examining Witnesses 
and Presenting Evidence (F.R. Evid.)
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Rule 12: Local rules 
requiring pretrial listing of 
witnesses and exhibits are 
not always enforced. 

REAL WORLD RULES

Rule 13: “Limited 
admissibility” is a 
fantasy.

REAL WORLD RULES
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Rule 105 (F.R. Evid.)
Limiting Evidence That Is Not Admissible 

Against Other Parties or for Other Purposes
If the court admits evidence that is 
admissible against a party or for a purpose —
but not against another party or for another 

purpose —
 the court, on timely request, must restrict 

the evidence to its proper scope and 
instruct the jury accordingly.

Rule 14: Ties and close 
calls and even not-so-
close calls go to the 
party who is losing. 

REAL WORLD RULES
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Conclusion: To be effective 
at trial, you must know 
the unwritten rules of 
evidence as well as you 
know the written ones. 

REAL WORLD RULES

HIDDEN 
GEMS
in the Rules 
of Evidence
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Bases of Expert Opinion 
Testimony

HIDDEN GEMS

Rule 703 (F.R. Evid.)
Bases of an Expert’s Opinion Testimony
An expert may base an opinion on facts or data in the 
case that the expert has been made aware of or 
personally observed.  
 If experts in the particular field would reasonably rely 

on those kinds of facts or data in forming an opinion 
on the subject,

 they need not be admissible for the opinion to be 
admitted.  

But if the facts or data would otherwise be 
inadmissible, the proponent of the opinion may 
disclose them to the jury only if their probative value
in helping the jury evaluate the opinion substantially 
outweighs their prejudicial effect.
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Summary Evidence

HIDDEN GEMS

Rule 1006 (F.R. Evid.)
Summaries to Prove Content
The proponent may use a summary, chart, or 
calculation to prove the content of voluminous 
writings, recordings, or photographs that 
cannot be conveniently examined in court.  
The proponent must make the originals or 

duplicates available for examination or 
copying, or both, by other parties at a 
reasonable time and place.  

And the court may order the proponent to 
produce them in court.
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Forgotten Parts of Rule 
403

HIDDEN GEMS

Rule 403 (F.R. Evid.)
Excluding Relevant Evidence for Prejudice, 

Confusion, Waste of Time, or Other Reasons
The court may exclude relevant evidence if its 
probative value is substantially outweighed by 
a danger of one or more of the following: 
unfair prejudice, 
confusing the issues, 
misleading the jury, 
undue delay, wasting time, or needlessly 

presenting cumulative evidence.
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Habits and Routine 
Practices

HIDDEN GEMS

Rule 404. Character Evidence; Crimes or 
Other Acts (F.R. Evid.)

(a) Character Evidence.
(1) Prohibited Uses.  Evidence of a person’s 
character or character trait is not admissible 
to prove 
 that on a particular occasion the person 

acted in accordance with the character or 
trait. . . .
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Rule 406 (F.R. Evid.)
Habit; Routine Practice
Evidence of a person’s 
habit 
or an organization’s routine practice 
may be admitted to prove that on a 

particular occasion the person or 
organization acted in accordance with the 
habit or routine practice.  

The court may admit this evidence regardless 
of whether it is corroborated or whether there 
was an eyewitness.

Advisory Committee Note to 
Rule 406 (F. R. Evid.)

An oft-quoted paragraph, McCormick, § 162, p. 
340, describes habit in terms effectively 
contrasting it with character:

 “Character and habit are close akin. 
Character is a generalized description of one's 

disposition, or of one's disposition in respect to 
a general trait, such as honesty, temperance, or 
peacefulness. 

 'Habit,' in modern usage, both lay and 
psychological, is more specific. 

 It describes one's regular response to a 
repeated specific situation….

The doing of the habitual acts may become 
semi-automatic.”
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Criminal Conduct that 
Did Not Result in 
Conviction

HIDDEN GEMS

Rule 609. Impeachment by Evidence of a 
Criminal Conviction  (F.R. Evid.)

(a) In General. The following rules apply to 
attacking a witness’s character for 
truthfulness by evidence of a criminal 
conviction . . . .
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Rule 608. A Witness’s Character for Truthfulness or 
Untruthfulness (F.R. Evid.)

(b) Specific Instances of Conduct. Except for a criminal 
conviction under Rule 609, extrinsic evidence is not 
admissible to prove specific instances of a witness’s 
conduct in order to attack or support the witness’s 
character for truthfulness. 

But the court may, on cross-examination, allow them to be 
inquired into if they are probative of the character for 
truthfulness or untruthfulness of:
 (1) the witness; or
 (2) another witness whose character the witness being 

cross-examined has testified about.
By testifying on another matter, a witness does not waive 
any privilege against self-incrimination for testimony that 
relates only to the witness’s character for truthfulness.

Refreshing Recollection

HIDDEN GEMS
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Rule 612. Writing Used to Refresh a Witness’s Memory 
(F.R. Evid.)

(a) Scope. 
This rule gives an adverse party certain 
options when a witness uses a writing to 
refresh memory:
 (1) while testifying; or
 (2) before testifying, if the court decides 

that justice requires the party to have those 
options.

Rule 612. Writing Used to Refresh a Witness’s Memory 
(F.R. Evid.)

(b) Adverse Party’s Options; Deleting Unrelated Matter. 
Unless 18 U.S.C. § 3500 provides otherwise in a 
criminal case, an adverse party is entitled to have the 
writing produced at the hearing, to inspect it, to cross-
examine the witness about it, 
 and to introduce in evidence any portion that relates 

to the witness’s testimony. 
If the producing party claims that the writing includes 
unrelated matter, the court must examine the writing in 
camera, delete any unrelated portion, and order that the 
rest be delivered to the adverse party.  
 Any portion deleted over objection must be 

preserved for the record.
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Rule 612. Writing Used to Refresh a Witness’s Memory 
(F.R. Evid.)

(c) Failure to Produce or Deliver the 
Writing. 

If a writing is not produced or is not delivered 
as ordered, 
 the court may issue any appropriate order.  
But if the prosecution does not comply in a 
criminal case, the court must strike the 
witness’s testimony 
 or — if justice so requires — declare a 

mistrial.

Permissible Leading 
Questions

HIDDEN GEMS
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Rule 611.  Mode and Order of Examining Witnesses 
and Presenting Evidence (F.R. Evid.)

(b) Scope of Cross-Examination. 
Cross-examination should not go beyond 
 the subject matter of the direct examination 
and matters affecting the witness’s 

credibility.  
The court may allow inquiry into additional 
matters as if on direct examination.

Advisory Committee Note to 
Rule 611(c)  (F. R. Evid.)

The traditional ban on leading questions on 
direct has evolved an exception for “the 
witness whose recollection is exhausted.”
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Non-Expert Opinions

HIDDEN GEMS

Rule 701 (F.R. Evid.)
Opinion Testimony by Lay Witnesses
If a witness is not testifying as an expert, 
testimony in the form of an opinion is limited 
to one that is:
 (a) rationally based on the witness’s 

perception;
 (b) helpful to clearly understanding the 

witness’s testimony or to determining a fact 
in issue; and 
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HIDDEN GEMS

The Definition of 
Relevant Evidence 

HIDDEN GEMS

Rule 401 (F.R. Evid.)
Test for Relevant Evidence
Evidence is relevant if: 
 (a) it has any tendency to make a fact more 

or less probable than it would be without the 
evidence; and

 (b) the fact is of consequence in 
determining the action.
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Changes in Depositions 

HIDDEN GEMS

Rule 35.  Depositions by Oral Examination
(F.R. Civ. Pro.)

(e) REVIEW BY THE WITNESS; CHANGES.
(1) Review; Statement of Changes. On request by the 

deponent or a party before the deposition is completed, the 
deponent must be allowed 30 days after being notified by 
the officer that the transcript or recording is available in 
which:

(A) to review the transcript or recording; and
(B) if there are changes in form or substance, to sign a 

statement listing the changes and the reasons for making 
them.
(2) Changes Indicated in the Officer's Certificate. The 

officer must note in the certificate prescribed by Rule 30(f)(1) 
whether a review was requested and, if so, must attach any 
changes the deponent makes during the 30-day period.
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The Purpose and 
Construction Rule

HIDDEN GEMS

Rule 102 (F.R. Evid.)
Purpose These rules should be construed so 

as to
administer every proceeding fairly,
eliminate unjustifiable expense and delay, 
and promote the development of evidence 

law, 
 to the end of ascertaining the truth and 

securing a just determination.
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Yes, there’s such a thing as 
luck in trial law,
but it only comes at 3 
o’clock in the morning ….

You’ll find me in the library 
looking for luck at 3 o’clock 
in the morning. 

Louis Nizer

HIDDEN GEMS

RULES OF 
THE ROAD 
FOR TRIAL 
ATTORNEYS
Effectively dealing 
with the realities 
of trial
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DO NOT OVEREXPOSE 
YOUR STRATEGY 
BEFORE TRIAL

RULES OF
THE ROAD

HARNESS THE POWER 
OF YOUR FEAR
As long as I’m in that courtroom and 

I feel afraid,
it means there’s something in me 

that’s contagious. 
If I didn’t give a damn, I wouldn’t be 

afraid. 
Fear is a wonderful emotion. 

Gerry Spence

RULES OF
THE ROAD
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DO NOT TREAT CROSS-
EXAMINATION LIKE A 
DISCOVERY DEPOSITION

RULES OF
THE ROAD

REMEMBER THAT TIMING 
IS EVERYTHING

RULES OF
THE ROAD
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ASSEMBLE A STRONG TRIAL TEAM

Behind an able man there are always 
other able men.   

Chinese Proverb

RULES OF
THE ROAD

ASSEMBLE A STRONG TRIAL TEAM
The Quarterback
The Second Fiddle
The Organizer
The Investigator
The Exhibitionist
The Client

 If you’re a litigating attorney, always discuss tactics 
with the client at trial. 

 Not only will this surprise your adversary, but your 
client as well.

Arthur Greebler 
 The Wise Guy or Gal
 The Maybes
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PREPARE YOUR FACT WITNESSES 

Americans are terrified of begin bit, 
bashed, or brutalized by attorneys.

Walter K. Olson
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PREPARE YOUR FACT WITNESSES 
Tell the truth.
Be yourself.
Listen to the question and answer it.
Look at the attorney or judge who asked the 

question.
Review deposition transcripts and statements.
Be prepared for cross-examination.
Do not change your manner on cross.
Do not let an attorney put words in  your mouth. 
Do not guess.
Relax!
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AVOID REDIRECT

“No further questions, Your Honor.”
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PAUSE
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CASHING IN YOUR CREDIBILITY 
DURING FINAL ARGUMENT

Turn your nervousness into an asset.
Most of the great trial lawyers I know 

are very, very scared. 
Fear … stirs you to a greater 

performance.
Arthur Liman
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CASHING IN YOUR CREDIBILITY 
DURING FINAL ARGUMENT

Start strong.
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CASHING IN YOUR CREDIBILITY 
DURING FINAL ARGUMENT

Drive home your theme.

RULES OF
THE ROAD

CASHING IN YOUR CREDIBILITY 
DURING FINAL ARGUMENT

Show them that you believe in them.
I never saw twelve men in my life that,

 if you could get them to understand a 
human case, 

were not true and right.   
Clarence Darrow
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CASHING IN YOUR CREDIBILITY 
DURING FINAL ARGUMENT

Use phrases jurors gave you during 
voir dire.
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CASHING IN YOUR CREDIBILITY 
DURING FINAL ARGUMENT

Do not say anything without a 
specific goal.
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CASHING IN YOUR CREDIBILITY 
DURING FINAL ARGUMENT

Remind the jurors of their key 
voir dire promise.
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CASHING IN YOUR CREDIBILITY 
DURING FINAL ARGUMENT

Tell jurors exactly what you 
want them to do. 
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CASHING IN YOUR CREDIBILITY 
DURING FINAL ARGUMENT

Use stories and analogies.
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CASHING IN YOUR CREDIBILITY 
DURING FINAL ARGUMENT

Finish strong. 
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TRY, TRY, TRY AGAIN

RULES OF
THE ROAD

THINKING INSIDE THE BOX
BUILDING STRONG RELATIONSHIPS 
WITH JUDGES AND JURORS

Developed and Presented by: 

Stephen D. Easton

College of Law

University of Wyoming
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