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Dan Small’s expansive career provides the unique basis for 
his excellence as a teacher and author. His impressive body 
of work includes lawyering for the U.S. Department of 
Justice, work as corporate general counsel for a national 
healthcare management rm, and private practice with 
both small and large  rms. He may not have seen it all, but 
he’s seen a lot of what lawyers do — from varied and 
meaningful perspectives.  

He has written several books for the American Bar 
Association (ABA), including Preparing Witnesses and Going 

to Trial; has served as a Lecturer on Law at Harvard Law School; and is a 
frequent television, radio and newspaper commentator on legal issues.  

Dan is a partner at Holland & Knight, LLP, in their Boston and Miami of ces. 
He represents witnesses, plaintiffs and defendants in wide-ranging 
investigations and proceedings, and in both civil and criminal litigation 
(including fraud, regulation, insider trading, revenue recognition and more).  

Dan is a member of The Florida Bar and the Massachusetts Bar. He is a 1979 
graduate of Harvard Law School and a cum laude graduate of Harvard 
College. He was recently inducted into the honorary society Litigation Counsel 
of America. 

 
 

Irving Younger’s fourth commandment is “Be Prepared.” 
Dan Small defines preparation like nobody else in the vast 
literature of the law. His step-by-step guide is both a model 
of clarity and a paragon of completeness. 

Alex Sanders 
Former Chief Judge,  

South Carolina Court of Appeals 
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I. BRIDGING THE GAPS

Powerful Witness Preparation Dan Small
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1. “The Perception Gap”

DUELING ASSUMPTIONSDUELING ASSUMPTIONS

Lawyer Witness
Ethical Sleazy
Truth Win
Advice Orders
Never Said Implied
Open Dialogue One-Way Street
Equals Power
Personal Counsel Common Presumptions
Outside Counsel Added Power
Inside Counsel On Steroids
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1. “The Perception Gap”
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1. “The Perception Gap”
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“You Never Asked Me!”“You Never Asked Me!”

and

Not

2. “The Conversation Gap”
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“THE CONVERSATION GAP”:“THE CONVERSATION GAP”:

CONVERSATION

“The art of never seeming wearisome, of knowing 
how to invest every trifle with interest, to 
charm no matter what be the subject, and to 
fascinate with absolutely nothing.”

THIS IS NOT A CONVERSATION !THIS IS NOT A CONVERSATION !

Powerful Witness Preparation Dan Small
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The Curse of the Intelligent Witness

Question:  “President Wilson, how long do you spend 
preparing your speeches?”

Answer:   “That depends on the length of the speech.  

If it is a 10-minute speech, it takes me two weeks to 
prepare it; 

If it is a half-hour speech, it takes me a week; 

If I can talk as long as I want to, it requires no 
preparation at all.  I am ready now.”

- President Woodrow Wilson
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Understanding the DifferenceUnderstanding the Difference

THIS IS NOT A CONVERSATION !THIS IS NOT A CONVERSATION !

3. “The Audience Gap”
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“The Gift That Keeps On Giving”

POWERFUL WITNESS PREPARATIONPOWERFUL WITNESS PREPARATION

“He Who Writes The Rules, 
Wins The Game”
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“The Curse of The Intelligent Witness”
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Boat Owner Jones vs. 
Boat Designer Gilbert
Boat Owner Jones vs. 
Boat Designer Gilbert
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FARMER’S EXPORTFARMER’S EXPORT
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Understanding the AudienceUnderstanding the Audience
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American Heritage Dictionary ~
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Humanize the Witness

118  

1. Q. what kind of contact do you have with the resident at your 

2. facility? 

3. A. I have regular contact with them. 

4.  

5.  

6.  

7.  

8.  

9.  

10.  

11.  

12.  

13.  

14.  

15.  

16.  

17.  

18.  

19.  

20.  

21.  

22.  

23.  

24.  
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Humanize the Witness 

118

1.  Q. What kind of contact do you have with the resident at your

2. facility? 

3.  A. I don't know. How many days do you have? I have a lot of

4. contact with the residents. I fall in love every day. I cry a lot

5. when we lose a resident. I'm privileged to be a part of their lives.

6. I'm privileged to work with their families. 

7.   I'm privileged to be a part of a team that provides 

8. service for a family and a resident so that the time that they spend

9. with their loved one is quality me. It's not time consumed with 

10. worrying about changing, bathing and doing other things that the 

11. family members would have to do. 

12.   And I'm privileged to be a part of a team that does that

13. and loves to do it. And we all treasure our interactions with the

14. residents, be it an activity, be it our little -- one lady who sits

15. in the hallway, and you go by, and you say hi to her. 

16.   She's the angels in the hallway. She's a little hall 

17. monitor doing her little find a words. or be it a confused patient

18. who just wants you to sit down and talk to her and listen. 

19.  Q.  And going back to the -- changing topics for a second - back

20. to computer e-mail. I missed something. 

21.  A.  was I boring you? 

22.  

23.  

Powerful Witness Preparation Dan Small
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2.  Make it Real/Make it Personal2.  Make it Real/Make it Personal
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2.  Make it Real/Make it Personal2.  Make it Real/Make it Personal
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3. Simplify the Language3. Simplify the Language
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POWERFUL WITNESS PREPARATION 
INTERACTIVE EXERCISE #1 

“UNDERSTANDING THE CHALLENGE” 
 

Tom Jones, the President of the Plaintiff company, has built a large group of 

businesses through years of salesmanship and hard work.  Fishing is just 

one of his businesses:  he owns three commercial fishing vessels, including 

the “Bailey,” at issue here.  He has pushed you, his counsel, hard to pursue 

this litigation, while questioning why it is so slow and expensive.   

Defendants have subpoenaed him for deposition believing, among other 

things, that he knew or should have known he was overloading the boat, but 

when you called his Assistant to schedule preparation, she got back to you 

that he thought that was “unnecessary” and a “waste of time.”  In fact, she 

told you he was somewhat insulted that you would think he needed help 

telling his story.  You pleaded, and he agreed only to see you for five 

minutes – between other meetings – to let you plead your case.  Go ahead. 
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Three Mistakes Witnesses MakeThree Mistakes Witnesses Make

Seven Mistakes Lawyers MakeSeven Mistakes Lawyers Make

Program Slides

23



POWERFUL WITNESS PREPARATIONPOWERFUL WITNESS PREPARATION

Powerful Witness Preparation Dan Small

24



POWERFUL WITNESS PREPARATIONPOWERFUL WITNESS PREPARATION

POWERFUL WITNESS PREPARATIONPOWERFUL WITNESS PREPARATION

Program Slides

25



POWERFUL WITNESS PREPARATIONPOWERFUL WITNESS PREPARATION

POWERFUL WITNESS PREPARATIONPOWERFUL WITNESS PREPARATION

Powerful Witness Preparation Dan Small

26



VI. UNDERSTANDING THE RULES

POWERFUL WITNESS PREPARATIONPOWERFUL WITNESS PREPARATION

Program Slides

27



Powerful Witness Preparation Dan Small

28



POWERFUL WITNESS PREPARATIONPOWERFUL WITNESS PREPARATION

Program Slides

29



Powerful Witness Preparation Dan Small

30



Keep it Simple

SOP’s

Discipline

FRAMING THE MESSAGEFRAMING THE MESSAGE

POWERFUL WITNESS PREPARATION
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Common Language Issues

Rule 2 – Always Remember You Are Making 
A Record

Rule 2 – Always Remember You Are Making 
A Record

COLLIDING WORLDS OF LANGUAGECOLLIDING WORLDS OF LANGUAGE
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Webster’s Revised Unabridged Dictionary

verb

A.  Confusing LanguageA.  Confusing Language

Rule 2 – Always Remember You Are Making A 
Record

Rule 2 – Always Remember You Are Making A 
Record
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Dictionary.com Unabridged (v 1.1)  
re·port - [ri-pawrt, -pohrt] 

1. an account or statement describing in detail 
an event, situation, or the like, usually as 
the result of observation, inquiry, etc.: a 
report on the peace conference; a medical 
report on the patient.  

2. a statement or announcement.  

3. a widely circulated statement or item of 
news; rumor; gossip.  

4. an account of a speech, debate, meeting, 
etc., esp. as taken down for publication.  

5. a loud noise, as from an explosion: the 
report of a distant cannon.  

6. a statement of a student's grades, level of 
achievement, or academic standing for or 
during a prescribed period of time.  

7. Computers. output, esp. printed, containing 
organized information.  

8. a statement of a judicial opinion or 
decision, or of a case argued and 
determined in a court of justice.  

9. reports, Law. a collection of adjudications. 

10. repute; reputation; fame: a man of bad 
report. –verb (used with object)  

11. to carry and repeat, as an answer or 
message; repeat, as what one has heard.  

12. to relate, as what has been learned by 
observation or investigation.  

13. to give or render a formal account or 
statement of: to report a deficit.  

14. to send back (a bill, amendment, etc.) to a 
legislative body with a formal report 
outlining findings and recommendations 
(often fol. by out): The committee reported 
out the bill.  

15. to make a charge against (a person), as to a 
superior: I intend to report him to the dean 
for cheating.  

16. to make known the presence, condition, or 
whereabouts of: to report a ship missing.  

17. to present (oneself) to a person in 
authority, as in accordance with 
requirements.  

18. to take down (a speech, lecture, etc.) in 
writing.  

19. to write an account of (an event, situation, 
etc.), as for publication in a newspaper.  

20. to relate or tell. –verb (used without object)  

21. to prepare, make, or submit a report of 
something observed, investigated, or the 
like.  

22. to serve or work as a reporter, as for a 
newspaper. 23.to make one's condition or 
whereabouts known, as to a person in 
authority: to report sick.  

24. to present oneself duly, as at a place: to 
report to Room 101. —Idiom  

25. on report, Military. (of personnel) under 
restriction pending disciplinary action.  
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Rule 2 – Always Remember You Are Making 
A Record
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Rule 2 – Always Remember You Are Making 
A Record
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Rule 2 – Always Remember You Are Making 
A Record

Rule 2 – Always Remember You Are Making 
A Record
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Rule 3(a) “The Truth”Rule 3(a) “The Truth”
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Rule 3(a) “The Truth”Rule 3(a) “The Truth”

The Note Book

“Mistakes”“Mistakes”

Rule 3(b) “The Whole Truth”Rule 3(b) “The Whole Truth”
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Rule 3(b) “The Whole Truth”Rule 3(b) “The Whole Truth”

Rule 3(b) “The Whole Truth”Rule 3(b) “The Whole Truth”
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Rule 3(b) “The Whole Truth”Rule 3(b) “The Whole Truth”

3(b) The Bad Stuff3(b) The Bad Stuff
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Rule 3(c) “Nothing But The Truth”Rule 3(c) “Nothing But The Truth”
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POWERFUL WITNESS PREPARATION 
INTERACTIVE EXERCISE #2 

“UNDERSTANDING THE RULES” 
 

Tom Jacobs gave a videotaped deposition in this real estate case last month.  

The deposition did not finish, and the continuation is tomorrow.  He thinks 

he did well.  Please watch the video of the last few minutes of the first day 

of the deposition. 

Is there something you need to say to Mr. Jacobs?  
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Rule 5 – Don’t Answer A Question You Don’t 
Understand 

Rule 5 – Don’t Answer A Question You Don’t 
Understand 

Rule 5Rule 5
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Rule 6 – IF  YOU  DO  NOT REMEMBER, 
SAY  SO !!
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Rule 7 – DO NOT GUESSRule 7 – DO NOT GUESS
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Rule 8 – Do Not VolunteerRule 8 – Do Not Volunteer

“The Curse of the Intelligent Witness”
(or:  The Blabbermouth)

“The Curse of the Intelligent Witness”
(or:  The Blabbermouth)
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Rule 9 Documents
Many Types/Many Issues

Rule 9 Documents
Many Types/Many Issues
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Rule 9 – Be Careful With DocumentsRule 9 – Be Careful With Documents

Rule 9:  Document IssuesRule 9:  Document Issues
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Rule 9:  Document IssuesRule 9:  Document Issues
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Rule 9:  Document IssuesRule 9:  Document Issues

Rule 9 – Be Careful With DocumentsRule 9 – Be Careful With Documents
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Rule 9 – Be Careful With DocumentsRule 9 – Be Careful With Documents

Rule 9
Prior Statements

Rule 9
Prior Statements
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Rule 9
Prior Statements

Rule 9
Prior Statements
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Rule 10 – Use Your CounselRule 10 – Use Your Counsel

Rule 10 – CounselRule 10 – Counsel
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Rule 10 – CounselRule 10 – Counsel

Rule 10 – Counsel
3.  Objections

Rule 10 – Counsel
3.  Objections
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“An objection to an error or irregularity at the 
oral examination . . . is waived if it is not timely 
made during the deposition.”

Rule 10 – Counsel
3. Objections

Rule 10 – Counsel
3. Objections

—

—

—

Rule 10 – Counsel
3. Objections

Rule 10 – Counsel
3. Objections
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Rule 10 – Errata SheetsRule 10 – Errata Sheets

Question:    “How Are Things in Russia?”Question:    “How Are Things in Russia?”
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Question:  “How Was Your Flight?”Question:  “How Was Your Flight?”

VII.  Understanding the WitnessVII.  Understanding the Witness
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A. The Non-Privileged WitnessA. The Non-Privileged Witness

B. The Vulnerable Witness
Defined

B. The Vulnerable Witness
Defined

Statutes Amendment Evidence & Procedure Act 2008
Government of South Australia
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The Vulnerable Witness RemediesThe Vulnerable Witness Remedies

The Vulnerable Witness 
Balancing Defendant’s Rights

The Vulnerable Witness 
Balancing Defendant’s Rights
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The Vulnerable Witness 
Practical Approaches

The Vulnerable Witness 
Practical Approaches

VIII.  Understanding the SituationVIII.  Understanding the Situation
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A.  Written StatementsA.  Written Statements

Witness StatementsWitness Statements
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B. The InterviewB. The Interview

When is an “Informal Interview,” 
NOT an “Informal Interview”

“Careful Is Cooperative”

When is an “Informal Interview,” 
NOT an “Informal Interview”
v. 
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"I'll just go in and tell my story"

C.  DepositionsC.  Depositions

Hall v. Clifton Precision
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Nature of a DepositionNature of a Deposition

Purposes of a DepositionPurposes of a Deposition
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Video DepositionsVideo Depositions

Video DepositionsVideo Depositions
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D.  Direct ExaminationD.  Direct Examination

Four Basic PrinciplesFour Basic Principles
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Direct ExaminationDirect Examination

2) How do we tell it?

I keep six honest serving-men
(They taught me all I knew);

Their names are What and Why and When
And How and Where and Who

Kipling Grid
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Direct:  Key StepsDirect:  Key Steps

E.  Cross ExaminationE.  Cross Examination
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Purposes of CrossPurposes of Cross

Cross ExaminationCross Examination

Whose Story Is It?

Leading Questions:

—Short, simple statements

—One fact per question

—No quibble words

—No “Tags”

Goal:

—Lawyer’s Role:  Make Statements

—Witness’ Role:  Say “Yes”
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Leading QuestionsLeading Questions

Leading QuestionsLeading Questions
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Cross Examination
Responses

Cross Examination
Responses

1)  Keep Your Cool1)  Keep Your Cool
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2)  Control the Pace2)  Control the Pace

3)  Pick Your Battles3)  Pick Your Battles
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Cross Examination  ResponseCross Examination  Response

4.  “Yes or No”?

Cross ExaminationCross Examination

“Can’t Answer Yes or No”

Why Not?

—Too Long

—Too Complicated

—Too Compound

—Too Distorted / Incorrect

—Too Vague

—Too Speculative
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Cross ExaminationCross Examination

3) “Can I Explain?”

“Yes You Can!”

—Now or Later

—Goals: Fairness
Communication

Examples:

“That would depend on [a lot of things].”

“That’s not what [I/she/this] meant.”

“Yes, BUT.”

F.  The Fact-Finder-Run ProceedingF.  The Fact-Finder-Run Proceeding
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1.  Questions from Fact Finder1.  Questions from Fact Finder
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Questions From Fact FinderQuestions From Fact Finder

G. Corporate WitnessG. Corporate Witness
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Earl M. Kerstetter, Inc. v. 
Commonwealth

A.  The Role of the ExpertA.  The Role of the Expert
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LITIGATION ROLESLITIGATION ROLES
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~ R. v. Mohan 114 DLR 4th 419 (1994)

Expert TestimonyExpert Testimony

~ R. v. J., 192 DLR 4th 416 (2000)

Expert WitnessesExpert Witnesses

Program Slides

85



B.    THE EXPERT/ATTORNEY RELATIONSHIPB.    THE EXPERT/ATTORNEY RELATIONSHIP

Expert WitnessesExpert Witnesses
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POWERFUL WITNESS PREPARATION 
INTERACTIVE EXERCISE #4 

 

You are defending a products liability case, involving the “XL-50,” 

and meeting for the first time with an important company witness, Ben 

Morris.  We videotaped the beginning of your meeting. 

      Is there something you need to say to Mr. Morris? 
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Expert WitnessesExpert Witnesses
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Expert WitnessExpert Witness

Expert WitnessExpert Witness
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A. UNDERSTANDING THE REALITYA. UNDERSTANDING THE REALITY
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EXTREME #1
Combatant:  “War Is Hell”
EXTREME #1
Combatant:  “War Is Hell”

EXTREME #2
Purist:  Search For Truth
EXTREME #2
Purist:  Search For Truth
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Search For TruthSearch For Truth

THE REALITYTHE REALITY
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B. UNDERSTANDING THE EXTREMEB. UNDERSTANDING THE EXTREME
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THE PERJURY DILEMMATHE PERJURY DILEMMA

IN RE ATTORNEY DISCIPLINE
98 Fed. 3d 1082 (8th Cir., 1996)
IN RE ATTORNEY DISCIPLINE
98 Fed. 3d 1082 (8th Cir., 1996)
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IN RE ATTORNEY DISCIPLINE
98 Fed. 3d 1082 (8th Cir., 1996)
IN RE ATTORNEY DISCIPLINE
98 Fed. 3d 1082 (8th Cir., 1996)

IN RE ATTORNEY DISCIPLINEIN RE ATTORNEY DISCIPLINE
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THE PERJURY DILEMMATHE PERJURY DILEMMA

THE FOUR HORSEMEN OF THE
LYING WITNESS APOCALYPSE
THE FOUR HORSEMEN OF THE
LYING WITNESS APOCALYPSE
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PERSUASIONPERSUASION
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PERSUASIONPERSUASION

PERSUASIONPERSUASION
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PERSUASIONPERSUASION
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NARRATIVENARRATIVE

NARRATIVENARRATIVE
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WITHDRAWALWITHDRAWAL
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WITHDRAWALWITHDRAWAL
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DISCLOSUREDISCLOSURE

DISCLOSUREDISCLOSURE
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WHAT IF I HAVE A PROBLEM?WHAT IF I HAVE A PROBLEM?

C. UNDERSTANDING THE CONCEPTC. UNDERSTANDING THE CONCEPT
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THE REALITYTHE REALITY

THE KEY THE KEY 
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WHY FOCUS ON THE TRUTH?WHY FOCUS ON THE TRUTH?

WHY FOCUS ON THE TRUTH?WHY FOCUS ON THE TRUTH?
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THE CONCEPTTHE CONCEPT

UNDERSTANDING THE LINESUNDERSTANDING THE LINES

try

close
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UNDERSTANDING THE LINES
NEITHER EXTREME WORKS
UNDERSTANDING THE LINES
NEITHER EXTREME WORKS

UNDERSTANDING THE LINESUNDERSTANDING THE LINES
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THE STANDARDTHE STANDARD

KEYKEY
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ETHICAL WITNESS PREPARATION TOOLSETHICAL WITNESS PREPARATION TOOLS

1. REVIEWING THE FACTS1. REVIEWING THE FACTS

In re Eldridge
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2. REVIEWING THE LAW2. REVIEWING THE LAW
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3. MEMORY3. MEMORY

3. MEMORY3. MEMORY
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4. LANGUAGE4. LANGUAGE
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5. PERSUASION5. PERSUASION

Powerful Witness Preparation Dan Small

114



6. PRACTICE6. PRACTICE

Homdi v. Fire Association of Philadelphia
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Core Themes/Home BasesCore Themes/Home Bases
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Core Themes/Home BasesCore Themes/Home Bases

Boat Owner Jones vs. Boat Designer GilbertBoat Owner Jones vs. Boat Designer Gilbert
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The Bailey was a safe and stable vessel

Owner Jones always wanted a bigger 

boat, but couldn’t afford one

Every pound added above the 

water line affects stability

Core Themes/Home BasesCore Themes/Home Bases
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FARMER’S EXPORTFARMER’S EXPORT
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POWERFUL WITNESS PREPARATION 
INTERACTIVE EXERCISE #3 

“UNDERSTANDING THE THEMES” 
Representing the plaintiffs in the Farmer’s Export case, you are meeting 

with your expert witness to begin preparing.  You’ve decided (correctly) that 

before you focus on the details of his testimony, you want to take this 

opportunity to use him to help you develop your Core Themes.  There will be 

plenty of complex – and sometimes conflicting – testimony about the grain 

elevator, grain dust, and the explosion.  What are the three or four Core 

Themes that will help you explain the case to the jury, in short, clear, and 

powerful sentences? 
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1. You have the right to control the pace of your testimony;

2. You have the right to question the questioner;

3. You have the right to tell your story;

4. You have the right to be treated with respect;

5. You have the right to clear and fair questions;

6. You have the right to forget;

7. You have the right to make clear what you don’t know;

8. You have the right to silence;

9. You have the right to see and read all documents;

10. You have the right to use your counsel.

WITNESS’ BILL OF RIGHTSWITNESS’ BILL OF RIGHTS

Program Slides
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Professional & Client 

MASTERS’    

exclusively from The Professional Education  

 

BAIRD, BRIAN, Ph.D.  
U.S. House of Representatives (ret.)  
Edmonds, WA  
 

Communication & Ethical Essentials ................................. 6 hours  
Practical Lawyer Lessons from a 6-Term Congressman  

The U.S. Congress: An Owner’s Manual ........................... 6 hours 
 

 

BARTON, WILLIAM A.  
   as Oliver Wendell Holmes, Jr.  
The Barton Law Firm, P.C.  
Newport, OR  

 A 1-man play...“How To Make A Life In The Law”....1-3 hours  
An Intimate Visit with Oliver Wendell Holmes, Jr.  
 

BERGMAN, BARBARA  
University of Arizona College of Law  
Tucson, Arizona 
 Evidentiary Crises .....................................4-6 hours  
Using the Rules to Win at Trial  

Evidence and Criminal Procedure .................................... 6 hours  
Using the Rules to Win at Trial  

 
BROWN, RAYMOND M.  
Scarinci & Hollenbeck,   
Lyndhurst, NJ 

& AKIN, WANDA M.  
Newark, NJ 
 
Human Rights in the C Suite .............................................2-6 hours  
The Intersection of Human Rights Law and Business Practices 

Race, Rights and the Rule of Law ...................................... 6 hours  
Opportunities from Conflict in an Unpredictable World 

 
CASH, MICHAEL P.  
Liskow & Lewis, Houston, TX  
 
Trials ............................................................. 3-6 hours  
Tips, Tactics & Tales  

 

 

DEAN, JOHN 
Former Counsel to President Nixon 

& ROBENALT, JIM  
Thompson Hine, Cleveland OH 

37 Conversations...................................... 3 hours  
John Dean & Richard Nixon: What Watergate 
Teaches Lawyers  about Cover-ups 

The Watergate Seminars ..................................................... 3 hours  
Three Programs detailing the history of the scandal 

 

DUNLOP, SYBIL L.  
Greene Espel PLLP  
Minneapolis, MN  
Deposition Control ............................................. 6 hours  

Becoming the Authority and  
Controlling the Conversation 

Persuading on the Page & Screen ....................................... 6 hours  
The Psychology, Science and Ethics of  
Successful Written Communication 

 

EASTON, STEPHEN D.  
University of Wyoming College of Law  
Laramie, WY  
with Irving Younger via video  
 

 Revisiting Younger’s 10 Commandments .... 6 hours  
A Contemporary Update of Irving Younger’s  
Classic Rules for Cross-Examination  

Evidence for Trial Lawyers ................................................... 6 hours  
An Update of Irving Younger’s Classic Program  

Thinking Inside the Box  ....................................................... 6 hours  
Building Strong Relationships with Judges & Jurors  
 

 

EISEN, LEWIS S.  
Kanata, Ontario 
Writing  Effective Administrative Policies .. 3-6 hours 
A Workshop for People Who Write Rules 
 
 

GIGL, ROBYN  
GluckWalrath LLP  
Trenton, NJ 
Transgender  ................................................... 1-6 hours  
Understanding the Law of Gender  
Identity and Expression 

 Passionate, compelling, credible legal experts to teach, motivate and inspire … since 1981  
12940 Harriet Avenue South, Suite 260B, Burnsville MN 55337-4485 • 952.933.9990 • 800.229.2531 • proedgroup.com  



HARDING, RICHARD  
Lt. General, USAF, (Ret.), Columbia, MO 
 
 9/11 Changes in War and Law .................. 1-6 hours  
Keynote or workshop on leadership in law. 

The Rule of Law ..................................................................... 3 hours 
Practical & Moral Lessons from Home & Abroad 
 
 

HATCH, EDWARD D.  
Gambrills, MD  
The New Negotiation Advantage .......... 6 hours  
Winning Others Over vs.  Winning Over Others 
 

 

HEDGES, RONALD J.  
former US Magistrate Judge  
Senior Counsel, Dentons US LLP 
New York, NY 
Electronic Discovery ................................... 3-6 hours 
Rules, Tips and Tactics 

 
 

HENNING, WILLIAM H.  
Texas A&M University School of Law 
Fort Worth, TX 
former Executive Director, Uniform Law 
Commission  

The Complexities of UCC Article 9 Simplified .................. 6 hours 
 
 

HODGE, JR., SAMUEL D.  
Temple University, Philadelphia, PA  
Anatomy for Lawyers:  
The Musculoskeletal System ............................ 6 hours  
Medicine for Lawyers: Systems of the Body.. 6 hours  
Mastering Medical Records ......................... 3-6 hours 

  
 

MANN, DAVID C.  
Minneapolis, MN  
Advanced Storytelling and  
Persuasion Skills for Lawyers  ......................... 6 hours  
 
   

MARCY, LISA A.  
 Clyde Snow,  Salt Lake City, UT  

 & WEBER, TINA M.  
                   Exton, PA 

Pushing Buttons: Using the Bar Character of Others to Your 
Advantage ......................................................................... 2-6 hours  
 
 

 

MAUET, THOMAS A.  
The University of Arizona College of Law  
Tucson, AZ  
 
Trial Evidence ................................................. 2-6 hours  

Artistry & Advocacy in the Courtroom  
 
 

 

MOORE III, JOHN E.  
Law Offices or John Moore, Vero Beach, FL  
Winning Numbers ............................................. 6 hours  
 Accounting & Finance for Lawyers  
 

The Lawyer’s Compass ..................................................... 6 hours 
Character, Ethics & Trust in Modern Legal Practice 
 

 

 

SMALL, DANIEL I.  
Holland & Knight LLP, Boston, MA  
Powerful Witness Preparation ......................... 6 hours  
The Ethics of Witness Preparation ................ 1.5 hours  
 
PARRIS, R. REX  
Parris Law, Lancaster, CA 
Trial by Science ............................................. 6 hours  
Cognitive Science & Behavioral Economics   
in the Courtroom 

 
 
 

TIGAR, MICHAEL E.  
Duke Law School, Prof Emeritus  
Durham, NC  
Hard Cases: Making it Look Easy ............ 3 hours  

 
TRIBE, LAURENCE H.  
University Professor, Harvard Law School  
Cambridge, MA  
 

 
 

YOUNGER, IRVING  
Video DVD, Audio CD & MP3  
Original Classic programs—Remastered &  
Updated by Prof. Stephen D. Easton  
 

 

Full course descriptions and biographies at 
www.proedgroup.com 

Or call us 800.229.2531 



A Lesson For Witnesses 
 

 

It’s not as embarrassing as the famous "Dewey Beats Truman" headline 

misstep, but the dramatic conviction of Tyco International Ltd. ex-Chief 

Executive Officer Dennis Kozlowski caught Newsweek and others pitching 

the wrong side of the pendulum on white-collar crime. Newsweek used 

the acquittal of mutual fund broker Theodore Sihpol III to headline "Cracks in 

the Crackdown." It speculated that the loss "may signal a shift" away from the 

recent far-reaching and largely successful attacks on corporate fraud. 

Kozlowski, the once high-flying CEO who now faces up to 30 years in 

prison, probably disagrees. So should any good trial lawyer. 

Kozlowski was convicted in state court in New York of looting Tyco of more 

than $600 million. This four-month trial was his second. (The first ended in a 

mistrial more than a year ago.) With the jury in the trial of HealthSouth 

Corp. ex-CEO Richard Scrushy still deliberating and Enron Corp. ex-CEO 

Kenneth Lay's trial on the horizon, the Kozlowski verdict holds important 

lessons for the public as well as for trial lawyers. It is a good indicator that the 

publ ic can expect more targets to come forward, cut deals and 

cooperate. 

The lesson for prosecutors is clear: Keep it simple. In the first Kozlowski trial, 

the government spent days of testimony on details of obscenely lavish 

apartments, parties, etc. In the end it was merely a distracting sideshow. For the 

jury, confusion creates doubt, and doubt creates acquittals. This time, 

prosecutors realized that a little goes a long way—and focused on how 

Kozlowski took $600 million and hid it. Pure and simple wrongdoing. 

123



The defense also learned a lesson. In the second trial, Kozlowski took the 

stand. As with WorldCom Inc. ex-CEO Bernie Ebbers earlier this year, the CEO's 

testimony was a disaster that had the exact opposite effect than was intended: 

conviction. Why did this happen? Both men were consummate salesmen and 

marketers who made their fortunes in part on their ability to impress and 

convince a wide range of audiences. They commanded respect and trust when 

they spoke. But the courtroom is a different world from the boardroom. If a jury 

believes a defendant is lying about the key issues, little else matters. 

Preparation is crucial 
When defending high-profile CEO defendants, lawyers must remember 

that this is not a conversation: Witnesses enter a strange and unnatural 

environment for which even the most seasoned speaker must be carefully 

prepared. Witnesses must: 

 Control the room. In a courtroom, the questioner seems in control, 

which can be unnerving for a high-level witness. A well-prepared witness knows 

that he can't bully or cajole his way out of tough questions. He should take 

his time, be relentlessly polite and focus carefully on each question. Kozlowski 

struggled to focus his testimony and seemed unprepared. Asked why he did not 

report a $25 million bonus on his tax return, he could only reply, "I just was not 

thinking." The prosecutor called that explanation "ludicrous," and the jury 

agreed. 

 Prepare fora marathon, not a sprint. Both Kozlowski and Ebbers were 

on the witness stand for several days, far longer than the cut-and-dried 

executive style they are used to, and in both cases, the stories wore thin. 

 Keep the message simple. As in politics, every word counts, but some 

count more than others. Both Kozlowski and Ebbers, long-time masters of the 
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powerful phrase, got caught with too many phrases they could neither take 

back nor adequately explain. 

These are hard lessons for high-profile defendants to learn. After a 

lifetime of being successful, they have a need to believe that they are their 

own best advocates. But being a witness is different, like stepping into a sumo 

wrestling ring without adequate training or experience. The old saw, "I'll just go 

in and tell my story," is an invitation to disaster. 

In corporate boardrooms and water coolers across the country, many 

folks reacted to Kozlowski's conviction with surprise. Closer study reveals these 

important lessons. Lay is doing TV appearances to sharpen his message for 

tr ial ,  but that s trategy wil l  now be reconsidered. A brief interview in a 

comfortable TV studio is very different from four or five days of gril l ing in an 

increasingly uncomfortable witness chair. More important, the results of a bad 

answer are devastatingly different. Just ask Ebbers and Kozlowski. 
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When the Executive  
Has to Take the Stand 

Not so long ago, persuading corporate executives that they 

needed extensive preparation before testifying in a legal proceeding 

was a battle. Many confident, articulate executives were convinced 

they could just "go in and tell my story," and they were insulted by the 

notion that they needed some lawyer to prepare them. Too many 

experienced lawyers didn't push back. 

Then came an explosion of high-profile lawsuits and investigations, and 

with them a parade of highly successful executives who proved to be very bad 

witnesses. Gates, Stewart, Libby, Kozlowski, Lay - the list goes on. Now executives 

faced with the prospect of being a witness may wonder if there is some reason 

this happened, and if it could happen to them. The answers are "Yes," and "Yes." 

It happened because executives failed to understand that they were entering a 

different and dangerous world. In this world, it's not just about experience 

and intelligence. It's about preparation, and understanding the 

audience, I the rules, and the "core themes" of the case. Executives who 

have already spent years mastering the corporate world must 

nonetheless understand it takes commitment, time and effort. 

The first requirement is to understand the audience. Every proceeding and 

witness situation is unique, but in most litigation the ultimate audience is the jury 

or other finder of fact. It's fashionable to bash juries, but it's easy to expect too 

much of jurors and too l ittle of ourselves. Lawyers and witnesses are 

teachers. If our students aren't learning, it is usually a shared responsibility. 

Juries are composed of individuals. Assume they are ordinary people 

doing their civic duty and want to understand what a witness is saying. Pick 

one - let's say, juror number six and ask: How do we reach him? 
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At the beginning of the testimony in a complex trial, one corporate 

witness testified as follows: 

Q: Would you please introduce yourself to the jury? A: My name is Bob. 

I'm a consultant to the company. 

On the witness stand, that's a lost opportunity to humanize the 

witness. Preparation should include recalling the stories that can make you 

real to the jury: the summer job that got you interested in your field, the family 

tragedy that changed your direction, the mentor who inspired you. For 

most people, that kind of thing won't come out unless it's explored and 

discussed in advance. 

You need to humanize the company, as well. Polls show that the 

public image of corporations is negative. Jurors need context to get past 

that stereotype, and the witness has to provide it. The company has a 

story to tell. It started somewhere, saved l ives or helped others, or 

fostered interesting people and projects. Find those stories and prepare for 

opportunities to present them. 

SIMPLIFY THE LANGUAGE 

Every profession, industry and specialty has a language. To reach juror 

number six, a witness has to move beyond that language. Take this 

exchange: 

Q: What management position did you hold? 

A: I was responsible for all the R&D projects for BASG for filler metals. 

Here, in one short answer, are three terms that juror number six may not 

know: "R&D," "BASG" and "filler metals." He's left with two bad choices: 

Ignore your answer or spend the next several minutes of your testimony trying 

to figure out what you meant. Overcoming years of accumulated jargon is 

difficult work, but it's necessary. 
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It's also necessary to simplify the message. The experienced corporate 

executive has a lot of information and under attack may want to get it all 

out. But juror number six doesn't need to know everything. Avoid getting 

him distracted and lost in detail. He needs to know only what's really important. 

(In one complex products liability case, I prepared witnesses by using a simple 

sign that said "Stop.") 

TEN RULES 

Testimony is not a conversation. It has its own language and its own 

rhythm. Question, pause, answer, stop. Guessing, interrupting and 

volunteering are inappropriate and dangerous in the narrow and artificial 

world of testimony, where every word is taken down under oath and may be 

picked apart. 

In this world, the questioner appears to be in control. It's an illusion, 

but even the most accomplished executive can fall victim to it. Remember, 

the witness has the right and the responsibility to take control. 

When it comes to meetings or other interactions, most executives 

know the way to take control of the situation is not by shouting the loudest, 

but by utilizing some clearly established techniques or rules. So it is with 

testimony, and here are 10 rules for doing it: 

Take your time. 

Slow it down, think it through, and control the pace. Lawyers want 

rapid-fire Q&A, but if the lawyer makes a mistake, no one cares. If the witness 

makes a mistake, it can live on forever. From the very first question, slow it 

down. 

Remember you are making a record. 

You are dictating the first and final draft of a very important 

document, with no rewind button and no second draft, so think about 
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your language. Certain words can take on special meanings. Learn what 

they are in your case, remembering words can have different meanings to 

different people. There will be only one transcript. 

Tell the truth. 

This seems obvious, but truth in a witness environment is a very narrow 

concept. It's what you saw, heard or did. Everything else is a guess. 

Be relentlessly polite. 

This will  be personal. They're attacking you. But remember that a 

witness who is angry or defensive isn't thinking clearly and isn't 

controll ing the language or the pace. Lawyers know that. A few garbage 

questions, and off we go! It's a scam. Don't fall for it. Be relentlessly polite and 

focused. 

5. Don't answer a question you don't understand. 

Is it vague language, strange phrasing or distorted assumptions? Is 

it just too long to be clear? Don't answer it. just say, "Please rephrase the 

question." 

6. If you don't remember, say so. 

Answer clearly. Just say, "I don't recall," and stop. 

Do not guess. 

Much of what makes people good conversationalists and intelligent, 

intuitive people involves guessing. But guessing is inappropriate and dangerous 

for a witness. 

8. Do not volunteer. 

"Question, pause, answer, stop." A witness must become 

comfortable with the silence of waiting for the next question. 
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9. Be careful with documents. 

Documents are just written versions of what someone believed. Treat them 

mechanically. There is a simple, unvarying protocol witnesses should follow: 

If you are asked a question that relates in any way to a document, ask to 

see the document. Don't allow anyone to draw you into a debate with a 

document that is not in front of you. You can't win. 

There are three issues with any document: credibility, language and 

context. You cannot carefully consider each of them unless you read it. 

Read all of it, slowly and carefully. Then ask for the question again. It's 

basic fairness. They've read the documents and picked out one l ittle 

piece to ask about. Now that you've read it, the question will be clearer 

(and you may get a better question). 

10. Use your counsel. 

Listen to everything that is said, ask questions when you can and take 

breaks before you need them. 

Most of these rules are difficult for executives. They are contrary to what 

they're used to, and often counterintuitive. But if they are practiced, they can 

impose a degree of discipline and control on the process that makes it 

significantly more fair and productive. 

CORE THEMES 

A key part of the witness preparation process is to develop and 

discuss a set of clear and simple core themes for the case. The 

conventional wisdom used to be to say as little as possible in a 

deposition, on the ground that it's their deposition. They are trying to 

build their case, so don't help them. There is still some truth in that, but in 

many ways, it is outdated. 

Litigation today takes longer, is more complex and often involves 
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issues that go beyond the narrow facts or parties of the case. Whether in 

deposition, trial or other proceedings, witnesses need to maintain the high 

ground, but do so in a careful and disciplined manner. Keep in mind the 

basic themes underpinning your case and your testimony. How are they 

best expressed? What challenges will  they draw? How do you find 

opportunities in all phases of your testimony to bring them out? 

Witness preparation is an important part of the litigation process. It 

involves a careful review of the audience, the rules and the core themes. 

It should also include extensive and realistic mock testimony. Learning 

how to testify is like learning to ride a bicycle: You can't do it by talking 

about it. I t might require some trauma and few bruises. To master this 

strange world, you need to enter into it, and then review what you've 

done. 

The legal profession too often has failed corporate clients by not 

preparing them for the challenges of being a witness, sometimes with 

disastrous consequences. The damage can go beyond one case and 

reverberate for years to come. 

If you are in any business in America today you are in the litigation 

business too, or eventually will be. You need to accept that and 

understand the process in order to manage it. An investment in witness 

preparation can be an extraordinarily productive one financial ly and, 

as one executive I 've prepared has commented, it also will help you 

sleep better at night. 
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Witness Coaching Fiasco 
 

IT'S HARD NOT to feel sorry for U.S. District Judge Leonie M. Brinkema. 

Faced with the difficult challenge of conducting the death penalty trial of  

confessed al-Queda conspirator Zacarias Moussaoui, she could reasonably 

expect and demand top-notch lawyering. Instead, she has had to deal with 

"Keystone Kops" advocacy in this sensitive, high-profile case. It is yet another 

embarrassment in the administration's "war on terrorism," and a dramatic 

lesson for trial lawyers everywhere. 

Moussaoui was arrested just weeks before the attacks of Sept. 11, 2001, 

after his behavior at a flight school aroused suspicion. He pleaded guilty a year 

ago to being part of a broad al-Queda plot, but said at the time he was not 

part of the 9/11 plan. Last week, in his dramatic trial testimony, he reversed 

course and said that he was. To get the death penalty, prosecutors must prove 

that his initial lies about being a flight student allowed the 9/11 plot to 

succeed. Thus, until this testimony, officials of the Federal Aviation 

Administration, now part of the Transportation Security Administration (TSA), 

were to be important witnesses for both sides. 

As a common precaution in a criminal case, Brinkema issued a written 

order barring witnesses from receiving trial transcripts or other information 

about the trial, including news accounts. TSA lawyer Carla J. Martin, who had 

been acting as the government's liaison with these witnesses, was in the 

courtroom when the judge issued the order. Yet Martin then sent a series of 

e-mails providing these witnesses trial transcripts, and instructing them on how to 

testify. In doing so, she apparently ignored or violated both the legal and 

ethical limits on the critical task of witness preparation. 

The legal issue is the clear and well-established rule on sequestration of 

witnesses. Rule 615 of the Federal Rules of Evidence provides that, "at the 

request of a party the court shall order witnesses excluded so that they cannot 
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hear the testimony of other witnesses." Separating witnesses deters them from 

improperly shaping their testimony and is, in the words of the great legal 

scholar John Henry Wigmore, "one of the greatest engines that the skill of man 

has ever invented for the detection of liars in a court of justice." It is so widely 

recognized that trial lawyers commonly refer to it simply as "the rule." 

Preparation v. coaching 
The ethical issue involves the distinction between witness preparation 

and improper coaching. Preparation is the challenging—and often 

overlooked—process of helping a witness to translate his or her knowledge to 

the unnatural, often counterintuitive, language of question and answer. 

Coaching is telling a witness what to say. As one old saying puts it, the lawyer's 

duty is to "extract facts from the witness, not pour them down his throat." This 

issue is all the more critical in a criminal case, where the rights of the accused 

should be closely guarded. Drawing the line between preparation and 

coaching can sometimes be difficult, but it is a necessary process for all trial 

lawyers. 

Martin apparently ran roughshod over both issues. Worse, like the Federal 

Emergency Management Agency administrators in the face of Hurricane 

Katrina, she seemed more concerned with her agency's image than anything 

else. She sent the witnesses transcripts of the government's opening 

statement, then criticized government lawyers for exposing the TSA to potential 

criticism. She also gave them strategies and answers to deflect likely defense 

questions. She then further compounded her violations by falsely stating that 

certain witnesses had refused to be interviewed by the defense. 

Preparing witnesses for any testimony is a lengthy and challenging 

process. It must be done thoughtfully and lawfully. Yet in this important case, 

the only prosecution related to 9/11, it clearly was not. Martin created a 

perfect storm of outrageous conduct, with her violations of the ethical rules 
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compounding her violation of the legal rules on witness sequestration. The 

result, the judge found, is a case "riddled with error." As an initial sanction she 

effectively gutted the government's case by barring the TSA witnesses from 

testifying. The judge later modified her sanction, and the defendant's own 

bizarre and disturbing testimony essentially made the government's case for it. 

But even if the jury imposes the death penalty, her action could lead to years 

and millions of taxpayer dollars in embarrassing appeals. All because a lawyer 

ignored these basic rules. Whether she did so out of ignorance or obsession 

with bureaucratic self-protection or both will likely be the subject of future 

proceedings. Meanwhile, her misdeeds should serve as a dramatic reminder 

to all trial lawyers of these fundamental principles. 

Good witness preparation is an important, and often misunderstood, part 

of proper trial preparation. Done right, it can ease the difficult and unnatural 

burden of being a witness and assist the trial process. Done wrong, as here, it can 

be a disaster. The wife of one 9/11 victim, on hearing of the mess the 

government had made, was quoted saying, "I felt like my heart had been 

ripped out .... I felt like my government let me down one more time." The 

victims, the country and the trial process all deserved better. 
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Low-tech lawyering in a high-tech trial 
Three reasons why Microsoft's legal team is being out-hustled by DOJ 

 

It was supposed to be a massacre. The Department of Justice brings a 

questionable and complex antitrust case against the most highly paid legal team 

Microsoft's billions could buy. Yet the battle in the courtroom has turned conventional 

wisdom upside down. While the outcome is far from certain, the government's David has 

been giving the corporate Goliath a thrashing. Microsoft's courtroom gaffes say as much 

about the legal profession as they do about the substance of the case. 

The disconnect between  reputation and reality has been extraordinary. 

Microsoft's legal team, which includes attorneys from the prestigious Wall Street firm 

of Sullivan & Cromwell, has been repeatedly out-hustled and out-lawyered by the 

Justice Department. Video depositions of key people have been botched; high-priced 

experts have floundered; witnesses have been skewered with their own words. And a 

critical videotaped computer demonstration turned into an embarrassing disaster. It 

has been horse-and-buggy lawyering  in a high-tech world. Why are all these bad things 

happening to the invincible giant and its lawyers? 

 

TRIAL BY TRIAL 

At least part of the answer can be found in one of the best-kept secrets of the 

legal profession today: most lawyers never go to trial. First, they don't have to: even if 

disputes go to court, most cases settle before trial. Second, they don't want to. Although 

television may love the drama of trials, most lawyers don't. Trials are intense, difficult 

challenges that require a strange combination of personality, skills, knowledge, and 

experience. 

The bigger the law firm, the less likely it is that anyone in it will have recent jury 

trial experience. Big firms charge too much money to attract cases that are small 

enough to give to less-experienced lawyers. At the same time, the biggest cases are 
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even more likely to settle before trial. They may go through years of discovery and 

depositions, but neither lawyers nor clients want to roll the dice before a judge. 

Compromise  is a safer outcome. 

 

THREE BASIC RULES 

Thus, trial law has quietly become a narrow subspecialty of litigation, and many 

litigators have little or no recent experience in front of a The government, on the 

other hand, has greater needs and fewer restrictions. Lawyers often choose 

public-sector jobs precisely because there aren't the many layers of lawyers and 

economic concerns to keep them from getting experience. The result in the Microsoft 

case is that highly touted lawyers are out of their depth in the courtroom. And they have 

repeatedly violated three of the most basic rules of trial practice. 

 Know tthe Territory. A trial lawyer must know everything about every piece of 

evidence and every witness. "Expert" witnesses have usually testified before, so a basic 

step is to look at that testimony. Yet the credibility of Microsoft's leadoff expert — Dean 

Schmalensee, of the Massachusetts Institute of Technology — was badly damaged when 

his testimony differed from articles he had written and testimony he had given in two 

other cases for Microsoft. At one point on the stand, Schmalensee became so flustered 

that he mused aloud, "What could I have been thinking?" 

 PPreparation, Preparation, Preparation. In a civil case, both sides usually have 

each other's documents. Witnesses are rarely confronted with new documents, so they 

can — and must — be carefully prepared to handle whatever is out there. Nevertheless, 

witness after witness for Microsoft, from Bill Gates himself on down, were repeatedly 

tripped up and roughed up by prior statements, memos and e-mails. There is no 

excuse for failing to prepare witnesses for such predictable attacks. No amount of 

preparation can hide problem documents, but it can certainly help witnesses deal with 

them effectively, and do less harm to their credibility and the case. 
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 TThe lawyer is captain of the ship. When things go wrong in court, it's easy 

for lawyers to blame the client, the witnesses, or whoever — but it's wrong. In a 

trial, the lawyer is in charge.'Only he or she knows the case and the rough seas 

through which it must sail. 

In this case, far too much has gone wrong, but the worst example went to 

the heart of what Microsoft and its attorneys should do best. To counter an 

important piece of government evidence — software that could separate Microsoft's 

Internet browser from the Windows program — a Microsoft witness offered videotape of a 

computer demonstration. 

 
ASLEEP AT THE WHEEL 

Microsoft's lawyers should have been intimately involved in the production of 

this video, making sure that it was clear, accurate, and unshakable at each step 

along the way. As it turned out, if the lawyers were involved, they were asleep at the 

wheel. Computer students working with the government could plainly see that the 

wrong software was used. David Boles, a well-known litigation attorney who was hired 

by the Department of Justice to handle the case against   Microsoft, was able to confront 

the witness with devastating impact. In the end, he was able to dramatically ask the 

witness whether the truth mattered to him, and the evidence seemed to indicate 

that it did not. 

The Microsoft antitrust case is still in an early phase. Whatever the result of the 

trial, there will be appeals. The litigation will go on. But the trial has already produced 

lessons that reverberate far beyond one Washington courtroom. 

All the money and reputation and arrogance are quickly stripped away when a 

lawyer steps into the well of a courtroom and stands in front of a judge and jury. 

What matters most then is ability, experience, and preparation. In that high-pressure 

and high-stakes arena, David can sometimes beat Goliath. Giant Microsoft, which 

itself was started against the odds by some upstart young guy named Gates, 

should have known better. 
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The Physician as Witness 
 

Physicians are, in general, highly intelligent, well educated, caring, and 

articulate. Nonetheless, they often fail to succeed as witnesses. Why? More 

often than not, lawyers fail them in the critical process of preparation. 

Preparing the physician witness poses significant challenges. As in medicine, 

the difficulties vary from one "patient" to another. Nevertheless, we need to 

work much harder together to diagnose the "disease" (the medico-legal 

issue at stake), understand the symptoms, and apply successful treatments. 

The process of being a witness is very difficult and unusual for anyone. 

The process of being a witness is very difficult and unusual for anyone. It is 

especially difficult for well-educated professionals and particularly for doctors. 

Doctors, like many other professionals, have the "curse of the intelligent 

witness." They are accustomed to using words as a tool to resolve difficult 

situations, and as a result they make the worst types of witnesses. 

 

THE DISEASE 

The practice of medicine and trial practice are polar opposites. Trial 

lawyers often engage in retrospective blame. Doctors engage in prospective 

problem solving, working together in an atmosphere of mutual respect, 

attempting to determine the best treatment for a patient, and then 

implementing the treatment based upon that joint problem solving. Doctors 

are not accustomed to an environment in which they don't have that 

respect, don't work together in a joint effort, and where getting the best re-

sult is not necessarily the goal. 

Trial lawyers often engage in retrospective blame.  

Doctors engage in prospective problem solving... 
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Roughly speaking, there are four key concepts that help explain why 

physicians so often have problems as witnesses. These “Four E’s” help explain the 

challenges doctors face as witnesses and the challenges lawyers face in 

preparing them: environment, expertise, ego, and emotion. 

While all four are intertwined, this article attempts to briefly address them 

separately. 

Environment 

Doctors are accustomed to a collegial, problem-solving environment in 

which they are respected, in control, and wholly dedicated to the patient's 

best interest. That is not what litigation is all about. Long before they suffered 

the indignity of being sued, doctors believed, to varying degrees, that trial 

lawyers (without much differentiation between plaintiff and defense) were a 

menace to the practice of medicine and their own practices. Now, with 

the receipt of a notice of a lawsuit, they are forced to deal with the 

menace. They feel wrongly attacked and defamed, pushed into an 

adversarial and defensive posture, and forced to cede control over their 

career and reputation to those very lawyers. There are several key aspects to 

this problem. 

The doctor is not in control. Doctors are accustomed to situations 

where their mastery of the science and language of medicine places them 

firmly in control. It can be devastating to doctors to learn how much of that 

goes out the window in litigation. Lawyers who are questioning the physician 

witness will be ready to challenge the witness, after having read the relevant 

literature, examined the chart with a fine-tooth comb, and consulted with their 

own experts. The questioner is not going to simply accept an answer, nod 

affirmatively, and move on to the next question. As a witness, the physician has 

to accept these dynamics and understand that what counts in this situation 

is mastery of the science and the language of being a witness. 
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Doctors are accustomed to situations where their mastery of the science  

and language of medicine places them firmly in control. 

A physician witness can and should have a degree of control over the 

testimony, but it is control gained through process: slowing down, speaking 

carefully, being patient, not trying too hard, not answering poor questions, 

not guessing, and not volunteering information. Much of this is 

counterintuitive to physicians, or at least to their normal ways of 

communicating, so preparing them is a special challenge. 

The other side will never agree. Doctors are used to a problem-solving 

environment in which they work together, talk among themselves, and 

attempt to arrive at an agreement. Even if no agreement is reached, at the 

very least the other side will listen and respect their opinions. In a problem-

solving environment, the goal is for all those involved to consider all facts and 

opinions in an unbiased way and then come to the best conclusion. In 

litigation, it is hard for doctors to understand that they are not going to 

persuade the other side that the care was appropriate. 

As a witness ... what counts in this situation is mastery of the  

science and the language of being a witness. 

Doctors must understand that the constant attacks from the other side 

are not a reflection of the quality of care and should not allow themselves to 

feel doubt and fear on the one hand, or frustration and anger on the other. 

Patience and persistence are the only helpful responses: no matter how 

many times a question is asked or a challenge is raised, the answer remains 

the same. 

Sell, not solve. Doctors are accustomed to talking about cases in an 

open, problem-solving manner, seeking the opinions of other professionals. 

They are used to an environment in which the goal is to-come to a consensus 

on an appropriate course of action. In the witness environment, the lawyers 
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who are doing the questioning have already reached their own conclusions 

and have been hired to be advocates for those conclusions. 

The doctor must understand that for better or worse, the search for truth 

here happens in a very different, non-collegial way, where the job is to 

convince the finder of fact of the appropriateness of the doctor's original 

decisions, not explore the options. The physician witness has to understand that 

when providing testimony, it is not the witness's job to sell alternative theories. 

The selling is going to be done by the lawyers in opening and closing argu-

ments, and most importantly, by the expert witnesses. 

When giving testimony, physicians must recognize that they are really 

talking to their own experts, who are going to be reviewing the transcript along 

with the record to be able to make judgments about the case. The experts then 

sell that alternative explanation during trial. The doctor must have full faith in the 

process and understand that these points can be made, but not by the doctor. 

Expertise 

One of the hardest lessons for physician witnesses to learn is that their 

expertise, background, and good intentions are not dominant issues when it 

comes to trial. They must-comprehend the tyranny of the "standard of care," 

experts, and treatises in litigation. The physician's intentions at the time of care, 

however well meaning, take a back seat to the opinions of others who never 

met the patient. 

In many cases, doctors have legitimately done or think they have 

done the best they can in treating a patient. Then they are suddenly 

confronted with the notion that their actions will be governed by an expert 

whom neither the doctor nor the patient has ever met. Their actions will also be 

governed by literature that they may have never read. This becomes difficult for 

most physicians to understand and even more difficult for them to accept. 

Patience and persistence are the only helpful responses ... 
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Doctors cannot be their own experts. Both lawyers and doctors must 

understand the key role of outside experts from the very beginning of the 

case. Expert help is needed at the outset to help counsel anticipate the other 

side's approach and prepare the doctor on the standard of care. Then. the 

doctor must be made to understand—and come to terms with—the core 

role of the expert's views on standard of care throughout the case. It is the 

expert's opinion that will control or set the standard, not the physician witness. 

Physicians are trained using an entirely different process. They are 

used to defending themselves during peer reviews, in front of inspection and 

quality assurance committees in hospitals. If they are called before a com-

mittee, they usually make their own case for their conduct. Therefore, when 

they approach the litigation process, they bring these same notions to the table. 

They still think that it is up to them, that they can be their own best experts, 

and that they will be able to explain or rationalize their conduct. What they 

need to understand is that it is much better in this context for someone else to 

make the case for them. The physicians' primary focus should be to be 

relentlessly polite and to demonstrate over and over again that they are 

caring, competent, and concerned. It is the lawyer and expert who must sell 

the rightness or wrongness of the physician's actions. 

It is the expert's opinion that will control or set the standard,  

and not the physician witness. 

Literature plays a key role. The other key source for the standard of care, 

for both sides, is authoritative literature. With expert help, counsel must 

carefully assemble and review the relevant literature and then prepare the 

physician witness on two issues: 

• First, they must be careful about what is authoritative. This is a key 

concession in many states, and many doctors are too quick to 

present something as authoritative. In reality, they must be more 
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careful with their answers: medicine evolves, opinions differ even 

among experienced practitioners, and whether something is 

authoritative or not should reasonably depend on a variety of factors. 

• Second, counsel, expert, and physician need to carefully consider the 

standard of care opinions in the literature and see how they fit the facts 

of the case. 

Know the record. There's no easier way for doctors to be 

embarrassed or discredited than by failing to know the record. If they don't 

know the chart, and understand its flaws, the jury may conclude that they 

don't really care about the case and probably didn't care about the patient 

at the time of the treatment. 

If they don't know the chart, and understand its flaws,  

the jury may conclude that they don't really care … 

Similarly, doctors must know the deposition. They don't always 

understand the significance of prior testimony or even minor 

contradictions. Nothing is more damning than changing the details of the 

story as related at the deposition. 

Ego 

Doctors may believe that they are smarter and better trained in 

medicine than anyone involved in litigation: lawyers, judges, or juries. Yet these 

are the people attacking and judging the doctor's professional 

competence. Doctors must understand the artificiality of litigation: lawyers 

are not the real speakers, nor the real audience. Doctors are also used to a 

professional language and being the master of their conversations. They now 

have to get used to speaking in an artificial setting in which the language of 

question and answer and the discipline that accompanies it are being imposed 

on them. 
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Emotions 

Doctors are trained not to become emotional over other people's 

problems. The result is that they have no professional experience being 

emotional when the problem is their own. They have a difficult time when their 

professional life and professional integrity are, in their minds, challenged. 

They get emotional about that and don't know how to deal with it. When 

personally sued, they may run the full gamut from fear to denial to self-

doubt to anger and back again. 

Doctors are trained not to become emotional over other people's 

problems. The result is that they have no professional experience being 

emotional when the problem is their own. 

From a litigation perspective, this emotional inexperience can result in 

their going too far and being too definitive, or not going far enough and 

being too defensive. Either extreme can be devastating. 

THE CURE 

Be relentlessly polite. This is a rule for all witnesses, but particularly here. 

Anger is a dangerous distraction, and unpleasantness hurts the witness more 

than die questioner. They are both luxuries the physician witness cannot 

afford. They should be warned never to take a patronizing or sarcastic 

tone and never to argue with the plaintiff's lawyer. Even if the physician witness 

wins a minor point, all is lost in the eyes of the jury if the doctor is seen as 

argumentative or difficult. 

Never argue with the plaintiff’s lawyer. 

The goal is to come across as someone who is caring and sincere. The 

physician witness wants each juror to think, "I would want this doctor to treat 

me and my family." 

Avoid the blame game. With the finger of blame pointed at them, it is 
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often tempting for doctors to try to deflect it elsewhere. Resist the temptation. 

Unless it has been discussed and agreed on as a clear strategy, finger-pointing 

usually benefits only the plaintiff's counsel: everyone else looks bad. 

Develop trust. Since most attorneys are appointed by the physician's 

medical liability carrier, it is vital that these individuals have a meeting of the 

minds, both in terms of personal affinity and professional attitudes. Lawyers 

should accept that doctors' distrust of the legal profession includes those 

who represent them. Lawyers must develop a bond and a sense of trust. It is a 

worthwhile investment to take the time to explain that the approach that 

needs to be taken in this strange environment, while different and disturbing, is 

completely appropriate. 

If physicians feel uncomfortable with the attorney assigned to the case, 

they should discuss the situation with the insurer's case manager or other 

authority and try to resolve outstanding issues or seek different counsel. 

Be wary of appearance. No doctor wants to be told how to behave. Yet 

when venturing into this strange environment, the physician witnesses should be 

told to look, act, and talk like the caring professionals they are, and that the jury 

hopes for. Dress should be neat and conservative. Attitudes should always be 

professional, caring, and respectful, especially when discussing patients. Failing 

to display a caring and professional attitude while giving testimony will create a 

negative impression on a jury. 

Keep it simple. Having had their professional judgment or competence 

challenged, it is a natural reaction for doctors to want to overcompensate 

and try to impress everyone with their testimony. There are two things to 

remember: keep it simple; and don't volunteer. 

Proper testimony follows a somewhat stilted pattern of question, pause, 

answer, stop. There are no shortcuts. Physician witnesses should follow that slow, 

steady rhythm. They should speak in plain English, avoiding complicated 
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medical jargon. When jargon must be used, the idea should be explained in lay 

terms as well. Finally, physician witnesses should be wary of hypothetical 

questions: they are often meant to trap, not spur academic discourse. 

... keep it simple; and don't volunteer 

Remember, this is not a conversation. Part of the artificiality of a deposition 

is that the opposing lawyer is not really the one asking the questions, or the 

one to whom the doctor is speaking. The questions have presumably been 

supplied by the plaintiff's experts, the literature, or other sources. 

The answers are for the benefit of the most important person in the 

room: the court reporter, who will take down every word so that it can be 

picked apart using all the same expert sources. Doctors must understand 

that by testifying, they are dictating the first and final draft of one of the most 

important documents of their professional career. Care and caution are the 

watchwords. 

CONCLUSION 

The practice of medicine does not translate well into the practice of tort 

litigation: these are not peers working together; the focus is on assigning 

blame retrospectively, not solving problems prospectively. The search for truth, 

to whatever extent either profession is truly engaged in it, is through a 

completely foreign and arbitrary process. The various conflicts between 

professional characteristics and the circumstances of litigation turn many good 

doctors into poor witnesses. It is the responsibility of counsel to recognize these 

conflicts, help the physician witness recognize them, and then find the 

considerable time and energy required to confront the challenge of 

preparing a doctor on both the substance and process of being a witness.  
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The essential  guide to help you properly prepare your client  to testify  at trial. 
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The job of the witness is to simply tell the truth as he or she knew it then, and remembers it 
now. This is neither an easy nor a natural assignment: to do it right takes hard work. 
The critical importance of preparation to be a witness, not just reviewing the facts, is as 
fundamental as the difference between communicating in a normal conversation and in the 
precise and unnatural question and answer format. 
This completely revised and updated Fourth edition of Preparing Witnesses improves your 
witness preparation skills. By focusing on clear and simple rules, then discussing how to adapt 
those rules to different situations, Dan Small sharpens your skills as a winning advocate. This edition includes a 
new focus on the gaps perceived between the client and witnesses, and how to effectively bridge those 
gaps.  New chapters study special situations , and how to deal effectively with those situations. The book also 
includes a CD with all the accompanying appendix material, including memoranda outlining these rules. 
From government interviews to formal jury trials, witness situations vary, yet all are founded in surprisingly 
common themes and raise the same preparation issues. Preparing Witnesses guides you to perfect your skills for 
delivering witness testimony with an impact.  
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